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Boston, Jan. 24, 1908. 
To the Great and General Court. 

In accordance with an order of the General Court of 1907, 

we have the honor to transmit the following report of the 

Joint Special Committee on Labor, appointed to investigate 

and report on certain bills specially referred to it, relating 

to labor matters and other kindred subjects. 



JOINT SPECIAL COMMITTEE ON LABOR. 



SENATE MEMBERS. 
Hon.' William H. Feiker of Northampton, Chairman. 
Hon. William Otis Faxon of Stoughton. 
Hon. William W. Clarke of Boston. 

HOUSE MEMBERS. 

Rep. William Turtle of Pittsfield, Chairman. 
Rep. Elmer C. Potter of Worcester. 
Rep. Charles D. B. Fisk of Boston. 
Rep. William E. Weeks of Everett. 
Rep. Thomas Pattison of Osterville. 
Rep. Samuel Ross of New Bedford. 
Rep. Daniel J. McDonald of Boston. 
Rep. Francis J. Fennelly of Fall River. 



James C. White, Clerk. 



Commotiroealtl) of Massachusetts. 



EEPORT OF THE JOINT SPECIAL COMMITTEE 
ON LABOR. 



Ordered, That a joint special committee, to consist of three mem- 
bers of the Senate and eight members of the House of Representa- 
tives, be appointed to sit during the recess of the General Court to 
"consider the expediency of legislation within the scope of the follow- 
ing petitions: petition (with accompanying bill, Senate, No. 116) 
of William P. Hayes for legislation relative to bringing certain 
actions under the employers' liability act; petition (with accompany- 
ing bill, Senate, No. 159) of Frank J. Linehan that the provisions 
of the employers' liability law, so called, may be extended to Mass- 
achusetts sailors and fishermen; petition (with accompanying bill, 
Senate, No. 204) of John J. Mitchell that the word "conspiracy" 
in disputes between employers and employees may be better defined; 
petition (with accompanying bill, House, No. 24) of Malcolm E. 
Nichols to provide for further protection of employees; petition 
(with accompanying bill, House, No. 27) of Samuel Ross for legis- 
lation relative to picketing and to the use of injunctions in labor 
disputes; petition (with accompanying bill, House, No. 28) of W. E. 
Weeks, relative to peaceful picketing; petition (with accompanying 
bill, House, No. 23) of John J. Conway for legislation to regulate 
the hours of employees of street railway companies; petition (with 
accompanying bill, House, No. 266) of W. M. Brigham for legisla- 
tion relative to assumption of risk by employees; petition (with ac- 
companying bill, House, No. 366) of T. F. O'Leary for legislation 
relative to the hours of labor of conductors and motormen of street 
railway companies; petition (with accompanying bill, House, No. 
402) of Joseph A. Parks for legislation relative to the liability of 
employers and others for injuries to employees; petition (with ac- 
companying bill, House, No. 403) of Conrad Reno for profit-sharing 
in public-service corporations; petition (with accompanying bill,. 
House, No. 409) of William H. Frazier for further legislation rela- 
tive to the enticing of seamen to leave their vessels; petition (with 
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accompanying bill, House, No. 623) of Timothy J. Buckley for 
legislation relative to the liability of employers for injuries to em- 
ployees; petition (with accompanying bills, House, Nos. 765 and 766) 
of P. J. McCusker for legislation to permit juries to determine the 
degree of negligence in actions of tort and relative to verdicts; 
petition (with accompanying bill, House, No. 768) of Philip A. 
Kiely for legislation to provide for compensating workmen who are 
accidentally injured in v the course of their employment; petition (with 
accompanying bill, House, No. 769) of Philip A. Kiely for legisla- 
tion relative to the liability of employers in cases of contributory 
negligence; petition (with accompanying bill, House, No. 773) of 
F. W. Mansfield for legislation to provide for safeguarding the in- 
terests of injured employees; petition (with accompanying bill, 
House, No. 774) of Frederick W. Mansfield and another for further 
legislation relative to the liability of employers; petition (with ac- 
companying bill, House, No. 775) of Richard S. Teeling for legisla- 
tion relative to the amount of damages which may be awarded and 
recovered under the law relative to the liability of employers; peti- 
tion (with accompanying bill, House, No. 925) of William Taylor 
for further legislation relative to the liability of employers; petition 
(with accompanying bill, House, No. 936) of Edward H. O'Brien 
for legislation to limit and define the powers of courts in equity 
relative to trade disputes between employers and employees and to 
regulate proceedings upon contempts therein; petition (with accom- 
panying bill, House, No. 941) of William J. Lyons for legislation 
relative to penalties to be paid by corporations for loss of life or 
injuries incurred by passengers, employees or other persons; peti- 
tion (with accompanying bill, House, No. 942) of Frank K. Foster 
for legislation to limit and define the powers of courts of equity 
relative to trade disputes between employers and employees and to 
regulate proceedings upon contempt therein; petition (with accom- 
panying bill, House, No. 1032) of William N. Osgood to limit the 
powers of courts of equity in trade disputes, — and such kindred 
subjects of legislation, if any, as may hereafter be referred to it 
by concurrent vote of the two branches. Said committee shall have 
authority, subject to the approval of the Governor and Council, to 
employ such assistance as it may consider necessary, and its author- 
ized expenses, as far as approved by the Governor and Council, 
together with such compensation to the members as shall be deter- 
mined by the Governor and Council, shall be paid from time to time 
from the treasury of the Commonwealth. It shall be furnished by 
the Sergeant-at-Arms with a room in the State House or elsewhere, 
and shall be provided with stationery and postage. It shall report 
to the next General Court on or before the second Wednesday of 
January next, and shall accompany its report with such recom- 
mendations of legislation as it may determine to be expedient. 
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The Joint Special Committee on Labor submits herewith 
the results of its inquiries and deliberations, and its recom- 
mendations, as directed in the order of the General Court. 

The committee, on its organization, July 17, found re- 
ferred to it some twenty-eight measures, but from the begin- 
ning its work was simplified for the reason that it was found, 
on examination, that most of the bills fell in two large classes, 
— those relating to the use of injunctions in trade disputes, 
and those seeking for some amendment in the present em- 
ployers' liability law, or asking for the addition of a work- 
men's compensation act to the present system. 

The committee from the beginning sought to secure all 
possible information on the matters referred to it. To that 
end its public hearings were advertised through circulars, 
by personal letters and in the newspapers, and it has availed 
itself of the assistance of the various authorities on certain 
phases of the questions under discussion. 

The committee desires to express its thanks to the officials 
of the Bureau of Commerce and Labor in, Washington, to 
Charles F. Gettemy, the Chief of the State Bureau of Sta- 
tistics, and other gentlemen in official positions, who have 
given their time freely at the request of the committee. 

The committee would respectfully report that thirty-seven 
public hearings, which include evening sessions at the State 
House and at Fall River, New Bedford and Springfield, 
were held, and the widest latitude was allowed all speakers. 
The stenographic report of the hearings covers over 1,500 
typewritten pages. 

It is very gratifying to the committee to report that, al- 
though there was a great diversity of opinion between those 
who favored* legislation represented by the various bills and 
those who were opposed, the spirit of good-will and fairness 
prevailed during the hearings ; and the committee desires to 
express its hearty appreciation of this fact, inasmuch as it 
indicates a growing feeling of fairmindedness which must 
ultimately lead to a better understanding and more harmo- 
nious relations between invested capital and organized labor. 

Among those who appeared in reference to the subjects 
before the committee were the following-named gentlemen: 
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Edward Cohen, D. D. Driscoll, F. W. Mansfield, E. F. 
Ward, Junius T. Auerbach, William F. Murray, Charles H. 
Hanscom, J. G. Cooper, Arthur M. Huddell, John E. Potts, 
William H. Frazier, John Ferguson, James A. Emery, Wil- 
liam H. Sayward, E. A. Whitman, Geo. W. Newton, Arthur 
Lord, Henry R. Skinner, Chas. G. Bancroft, Roger Clapp, 
Joseph J. Feely, J. Otis Wardwell, Jos. Lee, Malcolm Nich- 
ols, Freedom Hutchinson, James R. Dunbar, P. W. Linscott, 
Roger S. Warner, Henry Sterling, S. S. Brown, Arthur J. 
Desoe, Chas. S. Sargeant, John J. Conway, J. Stearns Cush- 
ing, Godfrey L. Cabot. 

On August 27, Samuel Gompers, president of the Ameri- 
can Federation of Labor, the acknowledged leader of organ- 
ized labor, appeared before your committee, and for a period 
of two days clearly and logically enunciated the desires of 
those he so ably represents, also what he personally believes 
should be done by way of labor legislation. Just prior to 
closing his remarks he informed your committee that he 
declined to endorse or advocate the passage of any one of the 
measures relating to injunctions which had been referred to 
the committee. To quote his language : — 

I should protest against the passage of either or any of them. 
This proposition admits of no tampering, it admits of no compro- 
mise, it admits of no bill being advocated unless it be an effective 
bill. 

The committee has not confined itself to the question 
whether it would be well to enact any of the bills specifically 
referred to it, but has treated the subjects in their broadest 
aspects, and has endeavored to ascertain whether any legis- 
lation as to any of the various subjects was called for, and, 
if so, what would be wise. The committee believes that its 
recommendations will meet the demand, and set at rest some 
of the doubts and difficulties which have grown out of the 
application by the courts of the injunction process, to labor 
disputes. 
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Injunctions. 
The Courts governed by the Law. 

Much has been said in the public press and elsewhere by 
persons of all callings and conditions in life, in criticism of 
the conduct of the judges in the issuance by them of injunc- 
tions. From the highest to the lowest the criticism has been 
against the judge who has issued the injunction. It has been 
treated by nearly all as a matter which the courts themselves 
could and should remedy, rectify and change. This criticism, 
in so far as it has come from people who ought to know and 
understand the nature of the injunction and the part that the 
justice of the court takes in its issuance and use, has much : 
more than anything else engendered and fostered among the 
laboring people a feeling that the courts and the judges were 
set up against them, and that, of all matters handled by and 
submitted to the judges for decision, this was the one thing 
in which partiality was shown by the justices of our courts. 
This criticism, so far as it relates to the judges of Massachu- 
setts courts, is absolutely unjust, unfounded and uncalled for. 
•In no subject before the courts have the justices thereof been 
more careful, more painstaking in their efforts than in this. 

The rights of the laboring people of the community are 
not only sacred to them, they are sacred to the Common- 
wealth. ~No nation will become or remain great wherein 
their rights are by the government thereof disregarded. Upon 
their prosperity and general happiness and content rests the 
stability and prosperity of the State itself. Without their 
general happiness and content the whole superstructure of 
our social existence cannot be either happy or secure. How 
can the great strides of our business and material advance- 
ment be maintained, the great engines of progress be kept 
going, while securing the happiness and prosperity and con- 
tent of the great masses who toil and produce, is the great 
question which confronts not only the man of affairs but 
the law-maker of to-day. He who, placed in position of 
power, would neglect to afford a remedy for existing evils 
or hardships which can be remedied, or to remove just cause 
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of complaint, would be recreant to the trust imposed in 
him. He who would falsely create a feeling among the 
masses that those in power are heedless of their rights and 
interests is recreant indeed to the highest duties of citizen- 
ship. He who would falsely create a feeling among the 
masses of our people that our courts, which are the embodi- 
ment of the love for law, order and justice found in the hearts 
of our people, and made part of our government and clothed 
with power to see to it that justice and equity shall be done 
by and be granted to all, are occupied by judges who are 
recreant to the duties of that high office, and partial to one 
class of our people as against the other, is, if possible, worse 
than either. 

The whole body of the law is one thing. It matters not 
whether a provision of law be found in the express declara- 
tion of the Legislature in the form of a statute, commanding, 
forbidding or allowing a certain thing, or whether it be found 
in the general powers of the court or in that great body of 
our laws known as the common law or in the Constitution. 
All of the provisions of law, wherever found, are binding 
upon all. And in this body of our laws is found the power, 
and likewise the duty, of a court which is approached by a 
petitioner with certain evidence, asking for certain rights, 
which has compelled the courts to act as they have in the 
issuance of injunctions. When the property rights of any 
person who has the right to resort to the jurisdiction of the 
courts of Massachusetts are being injured and seriously 
threatened, it is the right of that person to petition the court 
for relief. When that person presents to the justice of the 
court evidence upon which the court finds as a fact that such 
property rights are being injured and • seriously threatened 
and are in imminent danger of being violated and injured in 
a manner which leaves no adequate remedy, it is not discre- 
tionary with that justice, in the sense that he may do as he 
pleases, to issue or not to issue an injunction restraining such 
injury. It may be his duty as much to issue that injunction, 
under such circumstances, as it is the duty of a soldier, when 
properly commanded by his superior, to level his gun at his 
fellow-man, — and it may be very distasteful. In the law 
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today is as plainly written as is possible : It is the duty of the 
judge who, having determined, upon the evidence presented 
before him, that such rights as the law says it is the duty of 
the courts to guard have been violated and are being violated, 
and irreparable injury thereto is imminent, to issue the 
court's injunction restraining the wrongdoing. It is in no 
sense discretionary with him, whether he will use the power 
given him to protect the rights of our citizens from irreparable 
injury in such case. It is his duty. Any possible discretion 
which the judge has in this matter is not a whimsical discre- 
tion in the sense that he can, after determining what the 
rights of the parties are, and what his duty to them is, do as 
he pleases about performing that duty. To fail to do his duty 
would of course be misconduct. His likes and dislikes ought 
not influence his actions. His discretion is so circumscribed 
by law and rules of procedure that he is not at liberty to do 
else than that which he shall determine is the duty of any 
judge under the law and all the circumstances. 

It is impossible, and it would be unwise, to cover the whole 
field of wrongdoing by criminal statutes and provisions. In 
that field of wrongdoing not so covered it is made the duty 
of the justices of the courts of equity to as far protect against 
wrongdoing as it is the intention of the criminal law to pre- 
vent wrongdoing within its field. Our courts have been set 
up with that thought in mind; upon the judge has been put 
that burden and duty, and he has no choice in the matter 
when the facts call for the use of the court's power. A jus- 
tice sitting on the bench may personally lament that our 
divorce laws are as they are; but when a petition for a di- 
vorce is presented, and a case made out upon the evidence, 
he has no discretion as to whether he will or will not issue 
a decree for divorce. And so in the petition for an injunc- 
tion ; duty, not discretion, must be and is his line of conduct. 

Therefore, the judges cannot honestly, if they would, 
change the law in reference to the issuance of injunctions, 
nor prevent their issuance on the presentation of certain 
evidence. The Legislature alone can remedy the situation if 
it needs remedying. 

The equity power has existed in our courts since they were 
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first established. The right of the individual to ask and 
receive the aid of the court to protect him in his rights when 
they are being violated has been co-existent. Yet no case 
is shown or known to the committee in which the courts have 
issued injunctions when the evidence presented did not war- 
rant the issuance of an injunction under the law as it is ; nor 
has any case been testified of in which, for the violation of 
the injunction, punishment has been imposed such, as men 
would generally agree was too severe ; nor has any case been 
presented in which a judge has found a violation of the in- 
junction to have been committed, in which a jury would not 
probably have so found. 

The question involved is in no sense a question of the per- 
sonnel of our judges, of which Massachusetts has now, as it 
has always had, just cause to be proud. 

Should the Legislature do anything about it, and, if so, 
what may it do wisely to limit the scope or use of the injunc- 
tion, that conditions may be bettered, and to prevent the 
growth of any possible existing feeling on the part of a class 
of our citizens, whose rights stand equal to all others before 
the law, that the courts are set against them ? 

The feeling does exist, and it is to be feared that it is grow- 
ing. This is not to be wondered at, when we realize that 
among those high in authority are found persons who talk of 
the abuse of the injunction process by the courts in labor 
disputes, without any specification as to what is done wrong- 
fully. The law as to injunctions is technical, and cannot be 
understood by untrained minds. Hence such statements from 
those who presumably have knowledge are inflammatory, and 
by reason of such statements all sorts of wrongs are imagined. 
Under the law as it is there is nothing which our courts can 
remedy. The Great and General Gourt should therefore af- 
ford such relief as is possible for any wrong or hardship 
which does exist. It is to the interest of the whole com- 
munity that this should be done. 

Labor Disputes should not preclude Injunctions. 
Various methods of dealing with the subject may be pro- 
posed, and some have been suggested, by the bills before the 
committee. 
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Some of the bills purpose that no injunction shall issue in 
cases of labor disputes. No person has been found who will 
say that he believes that, when the rights of any of our citi- 
zens are being injured, and further injury is imminent and 
threatened by any one, or by any number of persons, the 
courts should be left helpless to stay the hand that would 
inflict the wrong. Then let us suppose a case: A presents 
to the court his petition, alleging that B, C, D and many 
others, by conspiracy, by threats, by intimidation, by annoy- 
ances, by wrongdoing in many ways are injuring the prop- 
erty and property rights of the petitioner and his rights 
to the free pursuit of life and happiness, and that further 
wrong and damage thereto is imminent and threatened. His 
attorney appears in court, presents his evidence, which if 
uncontradicted must and does convince beyond a doubt that 
the allegations of the petition are true. This is such a case, 
thus far, that no person would say that, under usual circum- 
stances, the power of the court to stay the hand and prevent 
such conduct and injury should be taken away. Then, can 
any person with responsibility upon him say that he will 
recommend the passage of a law which would leave it in the 
power of the attorney who appears for the respondents to 
say to the court : " The respondents do not deny the facts as 
testified of by the witnesses for the petitioner ; they are true. 
The property rights of the petitioner are being injured, and 
further damage is threatened and imminent. But, if the 
court please, our defence is in the nature of confession and 
avoidance; and, though all these things complained of are 
true, I suggest to your Honor and point out that there is a 
labor dispute between the petitioner and the respondents, or 
between the petitioner and other men in whose cause the 
respondents are by sympathy thus acting, and I would call 
your attention to the existence of a statute which provides 
that, since there is a labor dispute going on here, the court 
is absolutely helpless to prevent the wrong." Such a proposi- 
tion, it seems to us, will not bear analysis, and no person 
will desire a law which would produce such results. When 
it is determined what shall be the scope of the injunction and 
upon the existence of what facts its use shall under the law 
be proper, whether it be by express statute or otherwise, it 
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ought not to be by statute provided that whoever wishes may 
push the law aside by creating a labor dispute. We must' 
frame our laws so they will be just to all. But when 
the law is framed we must not provide by law, that when a 
labor dispute arises, the law must subside. One law for all 
citizens at all times is a principle which must not be aban- 
doned. It would be the plainest violation of this principle 
to provide by law that when two cases are presented to court 
for injunctions, where the facts are otherwise identical, an 
injunction should be issued restraining those wrongfully in- 
juring A, in whose establishment there is no labor dispute; 
but denying similar protection to B, where there is a labor 
dispute, which perhaps he could not prevent. 

Reasonable Persuasion Permissible. 

Organized labor complains that, when a labor dispute arises 
in which the laboring men are striving for what they believe 
to be their rights and in the interests of humanity and their 
own uplifting; their constitutional rights are being interfered 
with by the imwarranted use of the equity power of our 
courts. 

They do not intend that it should be provided that an in- 
junction should not issue when there is a labor dispute under 
circumstances which would warrant its issuance if there were 
no labor dispute. The reading of some of the bills and some 
of the statements of persons arguing that some legislation 
should be enacted would create the impression that that was 
just what was desired, and some men may so intend ; but the 
most thoughtful advocates of legislation have no such thing 
in mind. Their position is more truly stated, by saying that 
the facts and conditions existing in times of labor disputes, 
and on which and because of which injunctions do issue, ought 
not to be sufficient reasons for their issuance whether there 
is or is not a labor dispute ; and that the scope of the injunc- 
tions issued at such times both in the things forbidden and 
the persons to be affected by it are too sweeping in their 
terms. Arguments along these lines have force. A ref- 
erence to some injunctions which have been issued (for 
which see Appendix) will show that among the things for- 
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bidden is the persuading of persons in the petitioner's employ 
to leave that employment without giving the notice required 
by the contract of hiring. It is claimed that this is an inter- 
ference with the right of free speech, i.e., to provide, by 
injunction or otherwise, that A shall not argue with, reason 
with and if possible persuade B that any act of B which the 
courts will not by injunction prevent B from doing and is 
best for B to do, or, if not best for him in a material sense, is 
of such worth to his fellow man that he ought for the general 
good to do it, is an unwarrantable interference with the rights 
of A. Especially is this so, when such persuasion is sought 
to be prevented, not at the instance of B, but the instance 
of a third party, C, the employer of B, which is the usual 
case. There may have been some reason in so limiting the 
right of persuasion in times and countries, assuming B to 
be the servant of C, when and wherein the theory was held 
that the servant was not an independent and free agent, 
capable of deciding, for himself, wherein lay his own best 
interests, or what his duties to others were; or when it was 
held that the master had a sort of quasi right of property in 
his servant, and in his ability to render service. Here all 
men are born free and equal, and if we treat the laborer as a 
free agent, as one competent to decide for himself as to his 
own conduct, as possessing a mind able rightly to direct his 
own acts, — and all of this is clearly his right and his posi- 
tion before the law, — the reasons for saying that others 
shall not appeal to his reason vanish. 

Here, again, let us suppose a case. C, the employer, se- 
cures an injunction against A and others, restraining them 
from, among other things, persuading his workmen to leave 
his employ and break their agreements and contracts under 
which they are working. B, one of C's employees, goes to 
A's house to take dinner with him and to talk over the matter 
of whether it is for B's best interests that she should stop 
working and join the strike. B believes that, inasmuch as 
she is to live with her fellow workers as her associates, upon 
her conduct in the matter of the strike depends to a con- 
siderable extent the happiness of her surroundings; that it 
is of importance to her whether she is to be regarded as 



18 COMMITTEE ON LABOR. [Jan. 

one true to the best interests of the whole, and willing to do 
her share in the common cause of bringing about better con- 
ditions for the laboring people, for the improvement of which 
the strike occurred. Suppose A to be the brother-in-law of 
B, and that A feels that, in the long run, it is much better for 
B that she should quit work and join the strikers. A knows 
that B cannot afford to lose the wages she would earn during 
the strike, but he, A, is amply able and desirous of offering 
B the opportunity of coming into his home to live until the 
strike is over. B has told A that she will be persuaded abso- 
lutely by his decision in the matter. What shall be regarded 
as proper conduct on the part of A ? The offer of his support 
to his sister-in-law would under most circumstances be re- 
garded as a praiseworthy act. Shall he persuade B to quit 
work? It is clearly in violation of the injunction. The 
courts would not enjoin B from leaving the employ of C, thus 
compelling her to live up to her contract. Enforced labor, 
except where it is compelled for criminal conduct, is slavery. 
Then why may not A persuade B to do that which the 
courts will not forbid B to do ? A statement of the case seems 
to compel the conviction that injunctions enjoining A from 
persuading B in the supposed case is an interference with the 
natural rights of citizens, and it is believed that such injunc- 
tions are not necessary to control any conditions which may 
arise. It is the unquestioned right of any citizen to work for 
whom he pleases, when he pleases. And in the pursuance of 
this right he has the right to not be interfered with by threats, 
intimidations and other annoyances; and the power of the 
courts to prevent such interference should not be taken away. 
The condition usually in mind at times of labor disputes is 
the one wherein one set of employees are desirous of working, 
and are being interfered with and annoyed in the pursuit of 
their natural and legal right to so work; and this may have 
led to the injunctions being so sweeping in their terms. It 
would be very natural to seek to protect their rights in the 
injunctions. But it must be remembered that they are not 
the petitioner for the injunction, but the employer C is ; and 
the question is not as to the right of persons seeking employ- 
ment to be freed from those annoyances in mind, but the 
right of a third party to control what may be said by A to B. 
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The laboring classes are right-minded and are law-abiding. 
Confidence in this suggests that no harm can come from 
providing that all our citizens may at all times appeal to 
the reasoning power of all others to induce or persuade them 
to do anything or not to do anything the doing of which or 
not doing of which is not an offence under our law, and is 
not the doing of any act which the courts under their great 
equity powers will prevent. We therefore recommend the 
passage of the following bill : — 

An Act to regulate the Issuance of Injunctions. 

1 It shall not be unlawful for any person to reason with, talk 

2 with, argue with, and by arguments persuade any other person, 

3 for the purpose of inducing such other person to do any act or 

4 thing or pursue any line of conduct which is not the commission 

5 of an offence under the laws of this Commonwealth, and against 

6 the doing of which or pursuing of which by such other person an 

7 injunction will not lie or be granted by the courts; and no in- 

8 junction shall issue out of any court restraining such reasoning, 

9 talking, arguing or persuading; 1 

Under our scheme of government it is plainly, as it should 
be, the province of the Great and General Court to deter- 
mine, within the field left to it by the Constitution, 
what acts of its citizens shall be deemed to be lawful, and 
what shall be declared unlawful. This question is not for 
the courts to determine ; when the law governing the conduct 
of all has been made, it is the province of the courts to con- 
strue that law, and say what has or has not been forbidden. 
If as to the matters of injunctions the courts have determined 
that the law forbids the doing of certain things which it was 
not the intention of the law-making power to have forbidden, 
or if the whole people, through its law-making power, de- 
sires to change the rules of conduct prescribed, it is proper 
that the Great and General Court should so change the laws 
as to accommodate present determinations as to what shall 
be proper conduct on the part of the citizens of the Common- 
wealth. Under the bill proposed, if the Commonwealth de- 
sires to prevent the persuasion to do any certain act, it has 

i See page 38 for suggested amendment. 



20 COMMITTEE ON LABOR. [Jan. 

but to declare that it shall be unlawful to do that act ; where- 
upon the courts may, as now, issue injunctions forbidding 
such persuasion. The bill, therefore, may be said to provide 
a sliding scale which will fit the conditions, however the 
Great and General Court shall determine what shall be lawful 
conduct. 

Injunctions not to be limited by the Criminal Law. 

It is argued by some that the power to -issue injunctions 
should be, if it is not, limited to the enjoining of acts which 
are under the law offences, and that if these acts complained 
of in the petitions for injunctions in labor disputes are not 
already made offences under the law, that they should be 
so made if they are wrong; and upon this idea is based the 
suggestion of providing, as in House, No. 27, that no in- 
junction shall be issued in the case of a labor dispute restrain- 
ing the employer or the employees from the commission of 
any acts which if committed by one person alone would not 
be a breach of the peace or a violation of statute law or of the 
municipal ordinance or town by-law. 

Such provision is based upon the false theory that in the 
criminal statutes alone are described all of the acts which the 
people of the Commonwealth have stamped with their disap- 
proval, and all the acts intended by the people to be forbidden, 
punished or prevented. If all of the acts which the people 
have determined to forbid and prevent, and have furnished 
means to prevent, were made criminal, the provisions of 
House, No. 27, would have no effect whatever upon the law 
of injunctions ; and would in no sense meet the desire of those 
seeking legislation in reference to the issuance of injunctions 
in trade disputes. What they are concerned in is the determi- 
nation of what they may or may not lawfully do, and what 
acts may or may not be restrained by the courts. It must be 
assumed that their purpose is to be law-abiding, and therefore 
it can make no difference to them whether these acts are made 
criminal, and so prevented, or prevented by the injunction 
as now. No one would argue that an unlawful act or inter- 
ference with the lawful rights of any person should be per- 
mitted to be done by as many as saw fit to do it, just because 
it had not been made an offence under the law. 
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It is also based upon the theory that what it is lawful for 
one to do it should be lawful for any number to do, and that 
the contrary has been ruled by the courts. 

While some urge that the courts should restrain nothing 
except what has by statute been made an offence, others argue 
that the courts should not invade the field of the criminal 
law ; and so we hear the complaint that the courts are restrain- 
ing the commission of crimes, though all acknowledge that it 
would be well if crimes could be prevented. The violation of 
a criminal statute is punished as a wrong against the State 
or the public. The injunction is used to prevent injury to a 
private interest. An act which is an injury to a private in- 
terest may be made also a crime against the State by providing 
by statute that he who does it shall be punished. It was never 
intended, by making an act, which was an injury to private 
property rights, a crime, to provide that it could no longer be 
prevented. The court seeks to prevent the injury to the 
individual's right of property. If it succeeds in doing this, 
it necessarily prevents the commission of the crime also. It 
does not restrain the act because it is a crime, but quite 
regardless of the fact. And the restraining does no less good 
when the act of injury is a crime than when it is not. Much 
confusion has grown out of the arguments on the one hand 
that the injunctions should be confined to restraining acts 
which are made offences ; and, on the other hand, that they 
ought to be confined to the field of wrongdoing which has not 
been made crime. The theory of one contention is that what 
shall be regarded as right and what as wrongful conduct is for 
the Legislature, and that until the Legislature has put its 
stamp of disapproval upon any conduct by making it punish- 
able it ought to be considered both lawful and permissible. 
The theory of the other contention is that when the Legisla- 
ture makes an act punishable it intends that the prevention 
of such act should be left entirely to the influence of the fear 
of the punishment. The courts have been created by the peo- 
ple, to execute, within prescribed limits, the will of the peo- 
ple. They should do nothing less nor more. If the theory that 
it is for the Great and General Court to declare the will of the 
people as to what shall be considered lawful and what wrong- 
ful conduct, and that until the Legislature disapproves cer- 
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tain conduct by providing punishment therefor it shall be 
permitted, were adopted, i.e., that until the voice of the peo- 
ple, through the Legislature, was heard saying what conduct 
might be forbidden and restrained, the courts could not re- 
strain it, the courts would soon be cleared of all criticism to 
which they are now subjected. It would become manifest to 
those who now criticise and to those who feel that the courts 
are inimical to their interests and partial against them, that 
the courts were but carrying out the will of the majority as 
expressed in the acts of the Great and General Court, which 
is the voice of the people. Much good might be accomplished 
by the adoption of this as the principle governing the issuing 
of injunctions. It all amounts to saying that no injunction 
shall issue restraining any acts except those which the people 
have elected by criminal statute to declare unlawful. This 
seems reasonable and confidence that the people, through its 
Legislature, would soon put this stamp of disapproval upon 
all misconduct, brings conviction that such a course would 
restore universal confidence in our courts without permitting 
wrong to be done. This is a result much to be desired. It is 
well, then, to compare that method of controlling men's 
actions and protecting men's rights, and the use of injunctions 
in the furtherance of that control and that protection, with 
the present method. Such comparison may do much to clear 
up the much-misunderstood subject of the granting of in- 
junctions by the court, and much to convince all persons that 
injunctions by the courts have only been used in our Common- 
wealth to insist upon the " voice of the people " as expressed 
in our laws being obeyed, and never to prevent the will of 
the people being carried out. As has been said in this report, 
" The whole body of our laws is one thing," and that whole 
body of our laws is the " voice of the people," and obedience 
to nothing else than this u voice of the people " has been 
insisted upon by our courts by the use of injunctions. When 
the people adopted their Constitution, securing to each and 
all the most precious rights of men, they solemnly agreed that 
those rights should not be violated; that they should not be 
violated either by the act of one as against the many nor by 
the acts of many as against the one ; that the strong and the 
•weak should alike respect them. More than this, they pro- 
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vided that those rights should not be lessened or changed even 
by a majority of or by the whole people, through legislation 
or otherwise, save by the careful method pointed out in that 
Constitution. That method secures deliberation, and assures 
against any change which does not meet with the approval 
both of the people's representatives and the direct approval of 
the people themselves. What rights are secured to the whole 
people, or to each, by the Constitution, which right-minded 
men would take away? None. Time has demonstrated the 
wisdom of the provisions of our Constitution. The Constitu- 
tion needs no defence. No man or class of men would delib- 
erately vote, while that Constitution remains our solemn 
compact, that it might be violated by any one, however mighty 
or however lowly, by individuals or by combinations, however 
powerful. Nor that there should be no tribunal representing 
the people with full powers in behalf of the people, to insist 
upon obedience thereto. Combinations of the lowly may be 
strong, but if there is any class of people who can afford less 
than another to make less protected their constitutionally 
secured rights, it is the lowly. Property may be left to take 
care of itself, but the more sacred rights of the individual 
cannot be too securely guarded. 

Therefore, the argument sometimes used, viz., " that the 
use of injunction to prevent acts not declared by statute to 
be criminal or unlawful, or to compel conduct not insisted 
upon by any statute of the Commonwealth, shows that our 
courts act without warrant from the people or without their 
direction," falls to the ground. 

The whole body of our laws, consisting of the constitutional 
provisions, the equity power of the courts given them by the 
people, the statutes of the Commonwealth, and that great 
body of our laws known as the common law, is the law of the 
land. It is all and in each part alike the voice of the people, 
and from a study of nothing less than it all can it be ascer- 
tained what is the voice of the people. The courts have not 
acted in this without warrant or without direction nor other- 
wise than in obedience to the voice of the people who created 
them, as the wish of the people has by them been found to be 
expressed in the people's law. 

The only difference between this proposed method of de- 
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termining when injunctions restraining conduct which the 
people say should be prevented and the present is the selec- 
tion of the place where we shall consider as the proper place 
to find recorded the people's will. The proposed method ig- 
nores the Constitution, the rules of equity and the common 
law, and selects the statutes alone as that place; and this is 
its error. The present method ignores no part, but selects the 
whole law of the land as the record of the people's will, and 
this is the justice of it. It is for the people of a State to 
determine what acts they may lawfully do and what shall be 
considered unlawful; and the courts should not restrain acts 
which the people have declared lawful, — they have not been 
empowered to do so, nor have they restrained them. The 
proposed legislation is based upon the mistaken notion that in 
the statutes alone is recorded the voice of the people, declar- 
ing what is lawful and what may be done. The practice 
under the proposed method of determining what the people's 
will is would be made identical with the present practice by 
the passage of an act which would provide that " Whoever 
injures the rights of another shall be punished by a fine of 
one dollar." The only difference between the methods will 
be found in the answer of the people to the question, How 
far ought some of our citizens be at liberty to injure the 
rights of others? Confidence in the people's sense of justice 
compels the belief that were such a law needed to protect the 
rights of all it would be speedily enacted. We have refrained 
from discussing the constitutional questions involved in the 
passage of any of the proposed legislation, as it tends to con- 
fuse, and may well be postponed until the Legislature is con- 
sidering the passage of some certain bill. 

Many may not be restrained from doing what One may law- 
fully do. 
The proposition that it is lawful for any number of per- 
sons to do a thing which if done by one is lawful has been 
frequently urged as the statement of a legal principle in re- 
sisting injunctions against persons alleged to be seeking to 
injure some persons or firm by combination and unity of ac- 
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tion. It is much urged as a basic principle upon which to 
form legislation in reference to the same subjects, and it has 
been discussed in the public prints. The proposition that it 
shall be lawful for a number of persons to do any act which 
if done by one would be lawful is very alluring, and indeed 
sounds as if based upon and containing a truism. It at least 
puts an idea very adroitly, so much so that eminent judges 
have found it difficult to formulate the legal basis upon which 
is upheld the contention that it is not always true. In the 
case of Curren v. Galen, 152 N. Y. 33, is found the follow- 
ing:— 

It is earnestly contended by defendants' counsel, however, that, as 
each one of the defendants has the right to refuse to patronize the 
customers of plaintiff unless such customers will discontinue han- 
dling plaintiff's stoves, therefore they may combine in their refusal; 
in other words, that there cannot be an unlawful combination where 
each member thereof might do, individually, the thing contemplated, 
without responsibility to the law therefor. This contention has much 
of plausibility. It is undoubtedly difficult to formulate the legal 
basis of the proposition that what is lawful for one to do becomes 
unlawful when done in combination. It seems to evade accurate 
analysis. 

Justice Holmes, in Vegelahn v. Guntner, in a similar man- 
ner reasons about the proposition, and adds : — 

It would be rash to say that some as yet unformulated truth may 
not be hidden under this proposition. 

And again in the same opinion this learned son of Massa- 
chusetts says : — 

But, however unsatisfactory may be the statement of the as yet 
unformulated truth hidden under the proposition, the proposition 
itself is too firmly engrafted upon both the civil and criminal law 
to be ignored. 

Of course the proposition spoken of by Mr. Justice Holmes 
is that " what is lawful for one to do becomes unlawful when 
done in combination." 

In many cases is found similar reasoning upon this prop- 
osition. Reasoning as to what would be the effect of the 
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passage of a law providing that " it shall be lawful for any 
number of persons to do that which if done by one person 
is lawful " and a study of this proposition itself leads to the 
suggestion that there has been left out of all the reasoning in 
the books and decisions on this subject an essential element, 
the supplying of which will do much to clear up this vexed 
question. 

A thousand times any given thing is not the same as the 
thing itself. The thing produced by multiplying the given 
thing by a thousand is the thing which the combination of 
persons are restrained from doing, and not the original given 
thing which the one may do lawfully. The given thing is 
that which the one may do lawfully, and not the thing pro- 
duced by the multiplication. Neither the many nor the one 
are restrained from doing the given thing which the one may 
do lawfully. The many may do that given thing which the 
one may lawfully do. The single person is not restrained 
from doing that which the many are restrained from doing, 
not because it would be lawful for him to do it, but because 
there is no fear that he will, it being quite impossible. In- 
junctions are never properly granted unless there is a likeli- 
hood that the acts restrained will be committed if not en- 
joined. They are not properly granted to prevent trivial 
injuries. It is this which leads to the granting of injunctions 
restraining the many in their unlawful combinations and com- 
mon purpose to injure, while the single individual is not 
restrained, though he might wish to do that serious harm 
which the many threaten. In the case of the many the 
greater injury, the thing produced by multiplying the given 
thing by a thousand, is imminent, for they are powerful 
enough to do it. In the case of the individual the greater 
injury is not imminent; he has not the power to inflict it. 
The court would not issue an injunction restraining A, who, 
without any purpose to injure, occasionally when sprinkling 
his own lawn let some of the water pass over his line onto 
the land of B. It may be an actual benefit to B's land, and 
by enhancing the good appearance of B's lawn be a benefit 
to the community. Then why, it may be asked, should any 
number of persons be restrained from doing that which A 
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may do ? The answer to which plainly is, certainly they 
should not be. They must, however, remember that the thing 
which A is permitted to do is to occasionally, without pur- 
pose of injury, and without inflicting serious injury, allow 
a small quantity of water to sprinkle onto B's lawn, and that 
the permission or guaranty of lack of restraint promised in 
the answer to the question in no sense warrants the flooding 
of B's land, in any event, nor any act done with the purpose 
to injure. That would not be the same thing which A was 
permitted to do. It would be the thing produced by multi- 
plying the given thing (A's act) by a thousand. 

An injunction recently issued in the case of the Buck's 
Stove and Range Company v. The American Federation of 
Labor et al in the Supreme Court of the District of Columbia. 
In this case the principle alluded to was contended for. The 
injunction which issued did not restrain the many from do- 
ing anything which it would be lawful for a single individual 
to do. The ground for the injunction was the greater injury, 
— the thing produced by the multiplication of the thing 
which an individual would not be restrained from doing by a 
thousand, or in that case by many thousands. The thing re- 
strained in that case was the boycott, which has been defined 
as " a combination of many to cause a loss to one person by 
coercing others, against their will, to withdraw from him 
their beneficial business intercourse, through threats that, un- 
less those others do so, the many will cause serious loss to 
them." 

A single individual would not be restrained from such an 
act, but this would be true not because such an act would be 
lawful if done by him, but because it would be quite im- 
possible for him alone to inflict the injury which at the hands 
of the many was imminent. The confusion in thought upon 
this proposition has arisen by not recognizing that the thing 
which one is allowed to do is an entirely different thing from 
that which the many are restrained from doing. Is it not 
true to-day that it is lawful for any number of persons to do 
any act or thing which if done by one is lawful ? 

If in answer to this it be urged that when the many are 
doing the greater injury it is held that any one of the 
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many may be and sometimes is restrained, the argument but 
strengthens the one herein made, because it shows that no 
longer is the act of the one deemed to be lawful, and for the 
reason that another sound legal principle is brought into use, 
viz., that an act done by a number of persons in furtherance 
of a common purpose is in law the act of each. Hence when 
the single person is found in combination with others the 
greater injury threatened by all is the act which he is en- 
gaged in doing and from the doing of which he is restrained. 

We venture the statement that in no case which has been 
decided would the decision have been different had the prop- 
osition that what it is lawful for one to do many may law- 
fully do been held to be sound. 

The difficulty in formulating a legal principle which will 
refute the statement that it is lawful for any number of per- 
sons to do that which if done by one person is lawful prob- 
ably, we venture to say, grows out of the fact that the state- 
ment is, after all, a well-formulated legal principle itself. 
This suggests that the passage of such a statute as above sug- 
gested would be but to enact the present law, and that it 
would have no effect upon the power of the court to issue in- 
junctions, nor upon the actual practice in injunction cases. 

Trial by Jury in Cases of Contempt, 
Other bills provide that after an injunction has issued, 
and it is alleged that A is violating its provisions, he shall 
have, when such accusation is made against him, a right to 
trial by jury. 

The right to trial by a jury selected from one's fellow citi- 
zens is valuable and much revered, and naturally our citizens 
are much concerned when it is insinuated that they are being 
deprived of it. It is not, however, and never was intended 
to be, of universal application to all circumstances. No one 
would claim that it should be granted to one in the deter- 
mination of the fact whether A in the presence of the court is 
interfering with the administration of justice by the court; 
nor to one who out of the court's presence is persistently try- 
ing to wrongfully influence a jury as to what it should do in a 
case on trial in court, before the court should have the power 
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to restrain and prevent the misconduct. Trial by jury of 
questions of fact should be granted wherever it can safely be 
granted. On the other hand, the whole structure of society, 
the welfare of the Commonwealth itself, which means the 
welfare of all and each of her citizens, is only secure when 
her citizens agree that when the Commonwealth speaks and 
commands, the voice of the whole people speaks and com- 
mands in the interests of the whole and each of her citizens, 
and that that command must be obeyed. And when that 
whole power of the Commonwealth, through her courts, her 
authorized agent in that behalf, after deliberate determina- 
tion, says to any of her citizens, " Complaint has been made, 
and I find as a fact that you and others are wrongly inter- 
fering with and injuring the legally secured rights of your 
fellow citizen, and in the name of the Commonwealth you 
are commanded to refrain from this wrongdoing, as wrong is 
described in the laws governing you and all our citizens," 
the person so addressed in the interests of all alike must 
understand that, whether he will or won't, whether he likes 
or dislikes, whether he agrees that what the law says is wrong 
is or is not so, whether it means hardship little or great, he 
has but one duty and that is to obey. 

The person who sets himself, his own likes, whims or in- 
terests above the interests of the whole Commonwealth, and 
by his conduct or words, or both, says, when the Common- 
wealth has spoken and commanded, " I will not obey," has 
and should have about the same right to appeal to some other 
tribunal that the little child has to appeal and ask for trial by 
other forum, jury or otherwise, when the father of that little 
child, being convinced that he persistently disobeys his com- 
mands, intended for his benefit, takes that little child across 
his knee to administer punishment. The father may conclude 
upon evidence presented to him that the child has disobeyed, 
when the child has not disobeyed. It may have disobeyed 
from lack of understanding, or for various reasons, showing 
perhaps that the father should not have inflicted punishment. 
Far better is it, however, that the child should be sometimes 
punished when he should not be, than that there should be 
taken from the father the right to administer punishment 
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when he finds that disobedience is the bent of the child's con- 
duct. It is better for the father ; it is better for the child ; it 
is better for the whole household. When any justice of our 
courts speaks to any of our citizens and says, " The interest 
of the community demands it, and I, appointed by the Com- 
monwealth, with the purpose and the power to restrain your 
wrongdoing, command you that you shall not strike, that your- 
hand, raised against your fellow shall drop by your side, that 
you must let him alone in the pursuit of his rights under the 
laws of the Commonwealth," little harm need be feared from 
the existence of the power of the court to determine, as it now 
determines, whether its orders have been disobeyed, and to 
insist upon obedience. 

The only argument which has weight in favor of changing 
the method of determining whether the terms of an injunc- 
tion have been violated, is that by reason of the untoward 
criticisms of the actions of the judges in the granting of 
injunctions from persons in high and low positions there has 
been created and fostered a feeling on the part of certain 
classes of our citizens that the courts are set up against them, 
and that rights intended to be secured to them by the Consti- 
tution and Declaration of Eights are being taken away; and 
that to add to their rights the right of jury trial, on the 
question whether they have been guilty of violations of the 
orders of the courts, for which, if found guilty, they are to 
be punished, would have a tendency to allay and correct that 
impression. This argument has much weight ; the impression 
is, however, a false one, and it may well be hoped that dis- 
cussion of the true relations of the judges to the process of 
injunctions will stop unjust criticisms of them, and allay this 
feeling. If wrong is being done, if natural rights of our 
citizens are being interfered with by the injunctions issued, 
any change in methods of determining the facts as to the 
violation of the injunction affords no remedy, will not put a 
stop to the interference or reduce its extent; it is a mere 
makeshift. A jury would but honestly determine the facts, 
and they are so determined now. 

Under the present law the court may frame issues for a 
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jury. In any event, if a jury trial is made compulsory, a 
bond to secure against further injury should be provided for 
and required. 

Another hardship in the use of injunctions in labor disputes 
has been pointed out to your committee; namely, that when 
a labor dispute, either a strike or a lockout, occurs, and fol- 
lowing the same it is alleged that the lawful rights of the 
employer are being violated, and application for injunction 
is made, and evidence produced that they are being violated 
by the former employees or those in sympathy with them, 
an injunction issues restraining all the members of the organ- 
ization to which the former employee belonged from doing 
the acts complained of and forbidden by the injunction. That 
often and generally in such cases the officers of that organiza- 
tion, its leading members, and indeed the great majority of 
its members, are not only themselves refraining from doing 
any of the acts complained of, but are in all possible ways 
inducing and persuading all the members of the organization 
and all others having sympathy with the employees in the 
dispute from doing any of the acts complained of or re- 
strained. Such persons very naturally say : " Why include 
us in this restraining order, when you do not restrain the 
whole world ? We are no more tainted than any other citizen 
by any claim that we are doing any of these acts, and the 
facts are, we are not doing them, but are doing all that in us 
lies to see to it that others do not, either." This course of 
lawful conduct is naturally the trend of the leaders and offi- 
cers in such organizations, for they well know that a strike 
is a contention largely before the bar of public opinion, and 
nothing will hurt their case more than an interference by 
the courts, which amounts to the public declaration that they 
are violating the provisions of law. Indeed, it is to be feared 
that the injunction is often sought by certain employers hav- 
ing little fear of irreparable injury to their property rights, 
but for the sole purpose of securing from the courts this 
declaration that the laws are being broken by the strikers. It 
is easy to say, " What harm does it do those members of such 
organization, who are not doing any of the wrongful acts 
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complained of, and do not intend or desire to do them, that 
they are restrained from their doing ? " But this is not a 
full answer to the proposition. The injunction restraining 
them does declare in effect, if not in terms, to the public 
mind that those persons named or described in the injunction 
are violating the law and committing wrongful acts, and it 
does have an effect on the public mind against them. It might 
be no hardship that A is required to give bond to keep the 
peace, when he has no intention of doing otherwise ; but he 
naturally dislikes the insinuation that he has the contrary 
intent. This scope of the injunction should be, so far as it 
can be, limited to those doing and intending to do the wrong- 
ful acts complained of. The same parties who it is alleged 
are doing these wrongful acts may belong to various organiza- 
tions and societies, but all members of such other organiza- 
tions and societies are not restrained or enjoined ; and it may 
naturally be argued why the one, if not the other, since neither 
organization as a whole are doing, nor in sympathy with the 
doing of, such wrongful acts. This scope of the injunction 
including persons who are absolutely law-abiding has grown 
out of the necessities of the case. It is very difficult to sug- 
gest any limitation by law to this scope of the injunction 
which it would be wise to enact. 

It is believed that the courts will so far as possible remedy 
this objectionable feature of the injunction, and that no- 
legislation will be necessary. Should the Great and General 
Court think otherwise, it might be of benefit that it have 
before it any suggestions growing out of our study of the 
proposition, and therefore the following bill is herewith sub- 
mitted without any recommendations in reference thereto, 
the intention being to leave the Great and General Court at 
liberty to act as it seems wise. 

1 No injunction in any case wherein it is not alleged and proven 

2 that the tangible property of the petitioner is being injured, or 

3 injury thereto is imminent, or that such property is likely to be 

4 lost to the petitioner, shall issue restraining all the members of 

5 any society or organization without proof that such society or 
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6 organization or all of its members are taking part in the wrong- 

7 doing complained of in the petition for the injunction, unless 

8 notice of the petition is served upon such society or organiza- 

9 tion, or upon the members thereof, in such manner as the court 

10 may direct, and an opportunity is given to such respondents to 

11 be heard upon the question of the issuance of such injunction. 

The tribunal of public opinion is the only tribunal other 
than the Legislature itself before which labor organizations, 
formed largely for the benefiting and uplifting of the toiling 
masses, can appeal to secure to themselves what they believe 
to be their just proportion of the joint product of labor and 
capital, and in that appeal they should be left as free and 
untrammelled as it is possible to leave them. They are as 
they ought to be, so left before the Legislature, and they ought 
to be so left before the tribunal of public opinion. It may be 
truthfully said that no matters receive more careful and 
friendly consideration in the Great and General Court than 
those seeking to benefit the laboring classes. The won- 
derful advancement of later years in the production and 
invention of machinery producing the world's necessities and 
desires with less labor than formerly wjould naturally result, 
if it has not resulted, in the laboring classes, who do not own 
and control such machinery and the patents thereon, getting 
less than their share of the benefits to mankind afforded 
by the invention and production of this machinery. This is 
readily seen when an extreme case is cited. If we would be 
happy as a people, means must be furnished to him who is 
willing to labor whereby he may get a decent livelihood. 
Suppose the invention of a machine or machinery which 
would make it easily possible to produce all that the world 
needs by one-tenth of the labor now required. Is it best for 
the whole community that the technical owner of that ma- 
chine shall disregard the necessities of the community at 
large, and only pay those who toil the same wages per hour 
that they now get, when there is left to them only one- 
tenth of the opportunity to labor, thus leaving labor worse off 
than it was before ? Better far for the world at large that a 
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new order of distribution of the joint product of capital, the 
machine, and labor shall be worked out, than that capital, 
owning the machine, should take unto itself all of the benefits 
which might be conferred on mankind as a whole by the in- 
vention of such machinery. Therefore, in labor's struggles 
to secure to itself its fair share of the advantages of progress, 
it should be left as free handed as is possible, consistent with 
the lawful rights of all the people. And with this principle 
in view the scope of the injunction, in its terms, as to the 
things forbidden by it and as to the persons to be reached by 
it, should be limited to the absolute needs of the power issuing 
and enforcing them. 

All of the proposed legislation as to injunctions relates 
either to the question, What shall be restrained by the courts 
of equity ? or to the procedure and practice before the courts 
relative to procuring from the courts an injunction by parties 
seeking the protection of their property; or, in other words, 
first, as to what shall be unlawful conduct under the whole 
body of our laws ; and second, the method of the enforcement 
of that conduct through the power of the courts. When it 
has been determined jvhat shall be lawful conduct and what 
may not be done by any of our citizens as against the rest, — 
and this is the province of the legislative body, — little harm 
will or can be done by making or leaving the process of en- 
forcement as free as possible from technicality, as free as 
possible from delay, and by leaving with the courts all the 
power which they have to see to it that that which has been 
or shall be determined by law to be unlawful conduct is re- 
strained as speedily and as effectively as is possible. 

It is with the question, Where shall be the line between 
what shall be regarded as lawful and unlawful conduct ? that 
the Great and General Court will be principally concerned. 
It will also, as it should, be careful to see to it that no one 
is prevented from pursuing his legal rights so long as he 
refrains from thereby interfering with the established legal 
rights of others. We must recognize the principle that the 
legal rights of each of us end where the legal rights of 
the others begin. There cannot be in A legal rights incon- 
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sistent with the legal rights of B. Just how far A's rights 
shall or do extend, what he may do and what he may not do 
as against B, must be judicially determined, not upon the 
ground of likes or dislikes, as between one part, and the other 
part, of the inhabitants of the Commonwealth, but upon the 
basis of justice, holding the rights of each and all of the citi- 
zens of the Commonwealth equally valuable and equally 
precious. Neither in determining what shall be right and 
lawful, nor in the matter of the enforcement of the deter- 
mination, must it be left to or handled on the basis of the 
whimsical discretion of any tribunal established by the people 
of the Commonwealth for their government. This must be 
the rule governing the determination by the legislative body 
of the question, What shall be lawful? and also governing 
the enforcement of that determination by all other tribunals 
whose duty it is to enforce it. Any other theory means an- 
archy, and not government. 

It is the right as it is the duty of the Commonwealth to stop 
wrongdoing on the part of any of her citizens. Of necessity, 
the Legislature cannot act of itself in the performance of this 
duty with the promptness which occasion may require. There- 
fore, there must be some tribunal to whom will be given the 
power of construing the laws of the Commonwealth and 
the determination of the rights of all citizens thereunder, and 
the power to enforce that determination and protect such 
rights. Whether that tribunal in any given case decides 
rightly or wrongly, we must nevertheless have that tribunal, 
and that tribunal must have that power. Otherwise, the 
power of the Commonwealth itself must be found inadequate 
to enforce its laws, and we will not have a government of and 
by laws. The courts have been wisely chosen as that tribunal 
to act in behalf of the Commonwealth, and to curtail its 
powers is in any event a dangerous proceeding. The laws 
defining those powers cannot be wisely framed on the theory 
of lack of confidence in that tribunal, nor has there ever 
been in the acts of our courts in the performance of the duties 
assigned to them anything which should tend to beget lack of 
confidence. The committee therefore recommend that no 
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legislation curtailing the power of the courts to construe 
the law, nor, when construed, enforce obedience thereto by 
all our citizens alike, be passed. 

WILLIAM H. FEIKER. 
WILLIAM OTIS FAXON. 
WILLIAM W. CLARKE. 
WILLIAM TURTLE. 
ELMER C. POTTER. 
CHARLES D. B. FISK. 
WILLIAM E. WEEKS. 
THOMAS PATTISON. 
SAMUEL ROSS. 

daniel j. Mcdonald. 

FRANCIS J. FENNELLY. 
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SUPPLEMENTARY REPORT REGARDING IN- 
JUNCTIONS. 



The undersigned, a minority of the committee, feel com- 
pelled to dissent in part from the conclusions of the majority. 

There is nothing so difficult to define or amend as the so- 
called unwritten law, and the power of issuing injunctions 
is one of the perplexing problems of this class, and necessi- 
tates the most careful and intelligent consideration. 

Much as we may desire to grant the requests of petitioners 
seeking legislation agreeable to their personal views, we must 
not allow our generous impulses to sway our better judg- 
ment. 

It is the duty of the Legislature, and it owes a sacred 
obligation to society, to pass only such laws as will safeguard 
the rights of citizens and do injustice to none. The courts are 
the people's bulwark of safety, to whose unbiassed judgment 
all may safely appeal, with assurance of a fair hearing, care- 
ful consideration and impartial justice. If in some remote 
case a justice has gone too far in the language used in a 
restraining order, if he was too sweeping, to the extent of 
interfering with the personal or constitutional rights of indi- 
viduals, it does not follow that a time-honored custom of 
judicial methods should be radically changed, or the power 
of our courts restricted to the extent of endangering fixed 
customs and jeopardizing the rights of others, of equal value 
in the eyes of the law as the rights of those who may have 
cause of complaint in the premises. 

In our judgment, the bill proposed by the majority would 
open up a whole line of injurious possibilities, and the evil 
complained of would be augmented by others of greater 
magnitude. 

No sincere friend will advocate any law which will ulti- 
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mately work to the injury of labor. It is far better to be safe 
than sorry. 

The subject has been most thoroughly presented in the 
introductory of the majority report, and to this the under- 
signed subscribe ; but they are not in accord with the bill pre- 
sented, — they feel that it is susceptible to different mean- 
ings, and liable to a construction not contemplated by its 
framers; therefore, the undersigned recommend the addition 
thereto of a clause which will leave no doubt as to the mean- 
ing and intention of the bill, viz., after the word " persuad- 
ing/' in the ninth line, add the following: — 

Provided, however, that nothing contained in this act shall re- 
strict the power of the court to enjoin intimidation, annoyance or 
interference with the free right to make contracts, when such inter- 
ference is for the purpose of injuring any person who might become 
a party to such contract. 

WILLIAM OTIS FAXON. 
ELMER C. POTTER. 
CHARLES D. B. EISK. 
THOMAS PATTISON. 
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A FURTHER SUPPLEMENTARY REPORT 
REGARDING INJUNCTIONS. 



The limits of a supplementary report are entirely inade- 
quate to properly treat a question as comprehensive as that 
of injunctions.' While the minority of the committee were 
anxious to find common ground with the majority, the very 
nature of the question made compromise impossible. 

It is not like the Employers' Liability Bill or the Com- 
pensation Act where a modicum of relief may be accepted 
in the hope of gaining ultimate success in the future. The 
views held by the minority are of such a character as to 
preclude concession except by compromising a principle which 
is, of course, impossible. It is our contention that there is 
no warrant in the law for the issuance of an injunction, ex- 
cept, to restrain irreparable injury to property where there 
is no adequate remedy at law. It is only within the last 30 
years that the injunction has extended its power to limit the 
personal liberty of the individual. The injunction in its 
present form is unquestionably the outgrowth of dispute be- 
tween capital and labor. When workmen first sought to 
improve their condition by concerted effort, they were charged 
with conspiracy in restraint of trade. As state after state 
declared such efforts lawful, it became necessary for the em- 
ployer of labor to devise some other means to use as a weapon 
in his struggle with his employees. 

The injunction was seized upon as the most available in- 
strument, and since then has been the most vital force in 
labor disputes. The use of the injunction has grown until 
there seems, nothing in the world from which an individual 
cannot be restrained. The objection that is urged most forci- 
bly against the use of the injunction is that the court makes a , 
crime of actions which, without the courts' declarations, are 
perfectly lawful; that in the so-called blanket injunction a 
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man may become guilty of contempt without even having been 
given notice that his ordinary lawful action had become a 
crime, not by legislation, but by judicial declaration; that 
if he violates an injunction, he is tried for contempt by the 
very judge who issues the order, and at the same time is de- 
prived of his constitutional right to a trial by jury. There 
can be little doubt that the use of the injunction has been 
abused, and has been responsible for fomenting discord and 
bitterness of feeling on the part of the working man. In 
no other cases are these sweeping injunctions issued, except 
in disputes between employer and employee, and in conse- 
quence the workman feels that he is discriminated against; 
feels that the courts are inimical to his interests and begins 
to lose faith in our institutions. In the demand to limit the 
equity power of the court, there can be no question of class 
legislation, for in no other instance, except in disputes be- 
tween employer and employee, have such injunctions been 
issued. We cannot see why there should be such alarm as to 
the enactment of a law of this kind, unless the opposition is 
engendered by some ulterior purpose. Surely the wage- 
earner is as patriotic, as law abiding, and as devoted to our 
institutions as the men who employ him. If President 
Roosevelt's analysis of our present industrial condition is 
right, our institutions have more to fear from " the male- 
factor of great wealth," than from any other source. 

The great danger in the injunction process lies in the fact 
that the court acts as legislator, as judge, and as jury. By 
issuing its restraining order, it makes an otherwise peaceful 
act a crime; if the order is violated, it tries the offender 
without a jury and administers a sentence limited only by its 
discretion. We entertain profound admiration and respect 
for the judiciary of this Commonwealth, but we submit that 
however exalted the personnel of any court may be, this 
power is too great. No act is a crime unless the legislative 
authority has made it such, and there is no other power under 
the Constitution which has the right to legislate." 

This is not the first time in history when the power of the 
injunction has been abused. Before the American Revolu- 
tion, the uses to which the injunction were put in England 
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became so intolerable that it was found necessary to limit 
its application strictly to the protection of property and 
property rights, and this was the law at the adoption of our 
Constitution. 

We would be in serious error if we assumed that this ques- 
tion was important only in its application to trade disputes. 
It strikes at the very theory of our government that the 
legislative, executive and judicial functions shall be distinct 
and recognizes in the judiciary a power greater than was 
originally attributed to all three. 

It is far from the intention of the minority to encourage 
or protect any one in the commission of crime. If a crime 
has been committed, there is ample provision in our law for 
the punishment of the offender, but let it be by due process 
of law. Let it be by the well established rules of procedure, 
by complaint or indictment, and then by trial by jury where 
the defendant is protected by the safeguards thrown around 
him by the Constitution. 

That the objection to this use of the injunction is not 
urged by labor leaders alone may be shown by the following 
opinions of leading jurists. 

In his opinion in the case of Vegelahn v. Guntner, Judge 
Holmes, who is now a justice of the United States Supreme 
Court, says : — 

On the other hand, when laborers combine to maintain or raise their 
wages, or otherwise to better their condition, or to protect themselves 
from oppression, or to attempt to overcome competition with their 
labor or the products of their labor, in order that they may continue 
to have employment and live, their action, however open, peaceful 
and orderly, is branded as a " conspiracy." What is " competition " 
when done by capital is "conspiracy" when done by laborers. No 
amount of verbal dexterity can conceal or justify this glaring dis- 
crimination. 

Chief Justice McCabe of the Supreme Court of Indiana, 
in writing on injunctions, says : — 

Yes, I am inclined to believe that the use of the power interferes 
with the constitutional right of trial by jury, and in so far as it does 
this, it endangers the highest and most sacred safeguard of the 
people. 
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Judge John Gibbons, of the Circuit Court of Illinois, 



I. desire to say that in my opinion there is a danger to-day threat- 
ening the very existence of the republic as gigantic as that which 
precipitated the rebellion and well-nigh wrought the ruin of our 
Union. Now, it comes, as ever, in the seductive guise of the law and 
under the solemn authority of the court. ... In their efforts to 
regulate or restrain strikes by injunction they are sowing dragons' 
teeth and blazing the^path of revolution. 

Judge M. F. Tuley of the Appellate Court of Illinois 
says : — 

Such use of the right of injunction by the courts is judicial 
tyranny, which endangers not only the right of trial by jury, but all 
the rights and liberties of the citizens. ... If Congress has the 
power, it should promptly put an end to " government by injunction " 
by defining and limiting the power of the federal courts in the use 
of the writ. 

J. H. Benton of Boston, in an address before the Bar 
Association, said : — 

The courts have gone too far. It is impossible for them to go on 
in the course they have taken and retain the confidence of the people 
or preserve their own powers. ... 

In view of the widespread feeling of dissatisfaction among 
a large class of our people, in view of the growing doubts of 
men learned in the law as to the present use of the injunc- 
tion, we deem it our duty to recommend the passage of the 
following bill : — 

An Act limiting the Use of Injunctions and restraining Orders 
in Certain Cases. 

Be it enacted, etc., as follows: 

1 That no restraining order or injunction shall be granted by any 

2 court of the Commonwealth of Massachusetts in any case, be- 

3 tween an employer and an employee, or between employers and 

4 employees, or between employees, or between persons, or between 

5 persons employed to labor and persons seeking employment as 

6 laborers, or between persons seeking employment as laborers, or 

7 involving or growing out of a dispute concerning terms or con- 
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8 ditions of employment, except to prevent irreparable injury to 

9 property or to a property right; and such property or property 

10 right must be particularly described in the application, which 

11 must be in writing and sworn to by the applicant, or by his, her 

12 or its agent or attorney. For the purposes of this act no mere 

13 right to continue the relation of employer and employee or to 

14 assume or create such relation with any particular person or 

15 persons, or at all, or to carry on business of any particular kind 

16 or at any particular place, or at all, shall be considered as prop- 

17 erty or a property right. 

We believe that the bill recommended by the majority is 
a step in the right direction, and will go a long way towards 
remedying many of the evils connected with the use of the 
injunction. In the event of the bill recommended by the 
minority being rejected by the Legislature, we feel war- 
ranted in saying that the majority measure will afford some 
relief, and for that reason we believe that we can consistently 
sign it. 

WILLIAM W. CLAEKE. 
SAMUEL KOSS. 
DANIEL J. McDONALD. 
FRANCIS J. FENNELLY. 
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RECOMMENDATION OE A MINORITY OF THE 
COMMITTEE IN REFERENCE TO TRIAL BY 
JURY IN CONTEMPT CASES. 



While I see no reason to substantially alter or modify the 
views of the majority report of the committee herein ex- 
pressed, excepting as to that which relates to a trial by jury, 
I cannot agree with the majority report as to the bill recom- 
mended in relation to persuasion, but it is not my purpose 
to dissent from the same ; neither can I support the minority 
report of the committee, or the proposed Pearre bill offered 
by them, as in my opinion it is too drastic and revolutionary. 
I therefore submit recommendations which, if adopted, would 
go a long way toward the solution and disposition of this 
much disputed question. I believe that there is a middle 
ground upon which we can stand, and in offering these 
recommendations, in addition to those offered by the com- 
mittee, I do it for the greatest good of the greatest number. 
I submit that the majority of the committee in their wisdom 
have offered a bill which does not fully meet with the needs 
of the situation; and that the dignity and integrity of our 
courts are such that we should not tamper with their preroga- 
tives. We should allow the courts in their discretion and 
wisdom to issue restraining orders as they see fit, so far as 
it is necessary to prevent wrongdoing. The minority report, 
on the other hand, goes too far; and the Pearre bill offered 
would, in my opinion, practically take from our courts the 
power with which they are invested when a labor dispute 
arises. 

I do not believe that the most enthusiastic supporter of 
organized labor feels that our equity courts should be shorn 
of their powers. With organized labor unincorporated in 
this Commonwealth, the Pearre bill, which is drafted on the 
basis of the English law in regard to labor disputes, and 
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under which law organized labor is virtually incorporated, 
would work to the disadvantage here of the very persons 
whom it is intended to aid, as well as the best interests of 
the manufacturers of the Commonwealth. 

The recommendations offered simply change the method 
of procedure of the courts, and make plain that which is now 
somewhat ambiguous. There are many persons who belong 
to labor organizations, and those, also, who do not belong 
to such organizations, who believe that the rights and priv- 
ileges accorded by the Constitution are being usurped by the 
equity courts, in that they are denied the right to a trial 
by jury. 

It has been decided that the right to a trial by jury in 
contempt cases was not secured by the Constitution. This 
leaves absolutely open the question as to whether such a 
right ought to be granted, and I believe that it should be 
and can be granted by law, although not secured by the Con- 
stitution, and respectfully submit that the equity courts in 
this respect have gone too far in denying a defendant in 
an equity suit arising from a labor dispute the right to a 
trial by jury for a contempt committed outside the imme- 
diate presence of the court ; and for this reason, — if a 
contemner (that is, the person charged with the violation 
of an order of injunction) is cited before the court for the 
violation of an order of the court under the blanket injunc- 
tion, so called, and claims that he has not been served with 
any order from the court and that he has absolutely no knowl- 
edge of the issuance of the restraining order, he should be 
entitled to a jury trial on the facts, as to whether or not he is 
guilty of any such violation. 

There is a growing feeling that in contempt proceedings, 
and the very name of the proceeding suggests it, the 
judge issuing the restraining order has a personal sensi- 
tiveness in respect to its violation, and therefore that he 
does not bring to the trial of the issue presented by the 
charge of contempt of his order the calm judicial mind 
which insures justice. For instance, a certain judge of the 
Supreme Court of Massachusetts sentenced a contemner to 
five months' imprisonment for the violation of an order of 
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the court. No order of the court had been served upon him, 
and he claimed that he knew nothing about the issuance of 
the restraining order of the court. Whether or not he was 
telling the truth was for the judge to decide. The judge de- 
cided that he was not. While I have every confidence in and 
respect for the action taken by the learned judge, yet I think 
that this defendant should have been given a jury trial by his 
peers, as is given to any person who is charged with a crime 
or misdemeanor. I believe that if issues of fact were framed 
by the court for a trial by jury in a case as above cited, much 
of the uneasiness and discontent now manifested by persons 
most interested in these injunction proceedings would be 
allayed and eliminated, and that the courts would welcome 
the passage of a bill defining the exact procedure to follow. 

If jury trials are granted, there should be a provision 
requiring the person complained of to give a bond to the 
satisfaction of the court to protect against further violation 
of the restraining order ; and it should also be provided that 
such jury trial should speedily follow. 

With such provisions, trial by jury could be granted with- 
out endangering the rights of the petitioners, and without in 
any way interfering with the powers of the courts to pre- 
vent irreparable injury, which is the object of the injunction. 

Equity courts were not constituted for the purpose of re- 
straining a crime as a crime, but to give relief where there 
was no adequate, plain and complete remedy at law, or 
where irreparable injury was threatened. 

The essential difference between a court of equity and a 
court of common law, with reference to this subject, lies in 
this : the former can prevent or restrain injury to property or 
personal rights; the latter can only give damages after the 
injury is done. 

The power of the court of equity is exercised only when 
damages in a court of law would be no adequate redress. 

The power of the equity court, if it is to be of any effect 
whatever, must therefore be exercised before the injury is 
done. 

If an injunction to prevent injury cannot be granted until 
the injury is done it is of course quite useless to grant it at 
all. 
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Every man is entitled to the protection of the law with 
respect to his life, his property and his liberty. If his prop- 
erty is threatened with destruction he is entitled to ask the 
courts to protect it. 

Property consists only in rights; the right to occupy and 
enjoy real estate, to use personal property and to make con- 
tracts. 

If the preservation of such rights is desirable in a civilized 
state, no means has yet been devised more effectual or more 
economical than that afforded by the rules of a court of 
equity. The police power can do little to restrain; it can 
only bring to justice and punish the lawbreaker; it cannot 
prevent the repetition of the unlawful act. It is slow to act, 
expensive, and hitherto has proven inadequate. 

An injunction properly granted deprives no one of his 
rights, but merely holds the matter in statu quo until the 
court can d'ecide. 

The power of the court of equity is great, and a mighty 
power to be wielded by any tribunal. But in every form of 
government there has to be a body in which the laws are 
reposed; and my opinion and judgment, in presenting these 
views as to the present laws and needed changes, are against 
abolishing in trade disputes a remedy which when justly and 
legally administered is most valuable to the community; and 
I firmly believe that the alleged great need of change therein 
is more fancied than real, and will be entirely obviated by the 
change in procedure herein suggested. I have not found any 
abuses by our courts serious enough in nature to overturn the 
practice of years, and which Js as open for use and benefit to 
the employee for his protection as to the employer ; and I be- 
lieve that an examination of the cases before our Supreme 
Judicial Court will show as much use of this extraordinary 
remedy by the employee as by the employer. 

I submit further that many of the questions discussed be- 
fore this committee and reported on by us would disappear if 
the offer of service of our State Board of Arbitration and 
Conciliation were made compulsory, under penalty of having 
any and all injunctions refused in equity proceedings after- 
wards brought for the party refusing to accept the offer 
of arbitration, and recommend that the law be changed in 
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reference to that Board along these lines, if it can be con- 
stitutionally done. 

The settling of the recent English railway labor difficulty, 
which threatened the commercial peace of England, is a 
great tribute to this form of settling labor and trade disputes, 
apart from legal proceedings; and a Board of Arbitration 
and Conciliation, such as ours, with plenary powers of set- 
tlement, would, I believe, work many changes to the satis- 
faction of the public, the employer and the employed, would 
avoid much unnecessary litigation, and cause most of these 
equity cases to be found unnecessary; and thus these diffi- 
cult and honestly controverted questions would not constantly 
arise. 

Whether the present custom of courts of equity in enjoin- 
ing persuasion, intimidation, threats and other actions claimed 
to be unlawful is, as maintained by some, an interference 
with constitutional rights, or not, we believe that, for the 
purposes of allaying the feeling of hostility to the courts, such 
alleviating changes in methods of procedure, regarding fram- 
ing issues of fact for the jury as herein recommended, should 
be made. The wisdom of so doing and the increasing of the 
powers of the State Board of Arbitration and Conciliation, 
are not, in my judgment, to be seriously controverted. 

WILLIAM H. FEIKEE. 



In so far as the above report would provide for a trial by 
jury in contempt cases, we agreQ with it. 



william w. clarke, 
william e. weeks, 
samuel ross, 
daniel j. Mcdonald, 
francis j. fennelly. 
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EMPLOYERS' LIABILITY AND COMPENSATION 

ACTS. 



A variety of petitions and bills relating to the general 
subject of liability of employers was referred to the com- 
mittee, but very few of these were specially advocated either 
by the petitioners or other interested parties. Some of the 
bills have undoubted merit, and in the absence of any gen- 
eral legislation might well be adopted. These bills may be 
summarized as follows : — 

Senate, No. 116, provides for the amendment of section 
73 of chapter 106 of the Revised Laws, so that in any case 
arising under the provisions of said section, where it is 
uncertain whether the employee was instantly killed or died 
without conscious suffering, the widow or next of kin may 
authorize the legal representatives of the deceased employee 
to bring an action in their behalf in conjunction with any 
action brought under the provisions of section 72. 

Senate, No. 159, provides that the provisions of the em- 
ployers' liability law apply to sailors and fishermen em- 
ployed on vessels sailing from this Commonwealth. It is not 
believed that legislation is practicable, inasmuch as it could 
apply only while the vessel was within the jurisdiction of 
the Commonwealth, which extends only to the three-mile 
limit. 

Senate, No. 409, provides that sections 2 and 3 of chapter 
66 of the Revised Laws, relative to the enticing or per- 
suading of seamen to desert or leave their vessels, ba repealed. 
We believe that the result of such legislation would go far 
beyond the purpose of its advocates. It is also a matter 
held to be distinctly under Federal control. It would make 
the shipping business uncertain, in that a vessel, storm-bound 
in port or 'delayed in departure, might be suddenly de- 
prived of its crew, and its voyage rendered unprofitable 
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through the delay incident to securing another. No good 
could but harm might result of such legislation; and we 
therefore are opposed to its enactment. 

House, No. 24, materially changes section 71 of chapter 
106, so that an employee shall have the same rights, if in- 
jured, as a person not an employee. Practically, it does 
away with all questions of assumption of risk and contribu- 
tory negligence, 'and the so-called fellow-servant doctrine. 
The second section of the bill increases the liability of em- 
ployers letting or sub-letting contracts, in cases where the 
ways, works or machinery are owned by the employer. 

House, No. 402, is an act for the compensation of em- 
ployees killed or injured in the course of their employment, 
and is identical with the act recommended by the special 
committee on relations between employer and employee, 
which reported to the General Court in January, 1904. 

House, No. 623, is similar in its effect to House, No. 24, 
which has already been spoken of. 

House, No. 768, is a workmen's compensation act, similar 
in its intent to House, No. 402, but not so thoroughly worked 
out in its details. 

House, No. 769, provides that the contributory negligence 
of an employee shall not bar a recovery of damages where 
it was slight, and the negligence of the employer gross in 
comparison, but that damages should be diminished in pro- 
portion to the amount of negligence of the employee, and 
leaves the question of negligence or contributory negligence 
to the jury. It also provides that no contract of employ- 
ment, insurance, relief benefit or indemnity, nor the accept- 
ance thereof by the party entitled thereto, shall be a bar or 
defence to any action brought to recover damages for in- 
juries or for the death of an employee ; with a proviso for a 
set-off of such amount as defendant may have contributed 
to such insurance, benefit or indemnity. 

House, No. 774, provides for a very marked extension of 
the liability law, and its provisions may best be learned by 
a reference to the bill itself. 

House, No. 775, provides for an assessment' of damages 
by the jury in employers' liability cases exactly as in other 
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tort cases, does away with tbe limit now fixed by law, and 
eliminates the culpability of the employer as a factor in 
assessing the damages. 

House, No. 925, provides for the doing away with the 
so-called " fellow-servant doctrine " so that damages may be 
obtained for injuries caused by the carelessness or negli- 
gence of a fellow employee. 

House, No. 941, gives employees of railroad and street 
railway corporations, in the exercise of due care, a right to 
recover greater damages than are now allowed. 

Representatives Ross and Fennelly of the committee are in 
favor of the passage of Senate, No. 409, above spoken of. 

In the following reports as to a compensation act are set 
forth the views of the committee in reference to all of the 
bills summarized above. 
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VIEWS OF A MAJORITY OF THE COMMITTEE IN 
REFERENCE TO THE COMPENSATION ACT 
HEREINAFTER PRESENTED BY CERTAIN 
MEMBERS OF THE COMMITTEE. 



Under existing provisions of law, an employee who is in- 
jured cannot recover where the injury was caused by the 
negligence of a fellow servant not specified in the statute. 
He cannot recover where the injury was caused not by the 
negligence of any persons, but was occasioned by risks nat- 
urally and necessarily incident to the business itself. He 
cannot recover if the injury was caused by his own negli- 
gence, or where the injury would not have been received but 
for his own negligent act. Argument is made that the in- 
jured employee should receive some compensation for in- 
juries arising from those causes which now preclude his 
recovery under the law. Some of the bills referred to the 
committee seek to so provide. The employer must now pay 
for any and all injuries received in the course of the em- 
ployment where the injury could be prevented by proper 
care on his own part or by proper care on the part of any 
person whom he allows to act as superintendent, or whom 
he allows to have charge of a signal, switch, locomotive, en- 
gine or train as set forth in the statute. 

Much can be said in favor of holding and providing by 
law that the employer shall be responsible for injuries occa- 
sioned by the neglect of his employees to the same extent 
when it causes injury to an employee who is himself free 
from blame as he would be if the party injured were not an 
employee. Much also may be said against that theory when 
it is sought to apply it to the employment in ordinary busi- 
ness concerns and transactions. The employer is liable 
under the law for injury caused by the negligent act of the 
fellow servant if by the use of proper care he would have 
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discovered that the employee whose negligent act caused the 
injury was a negligent or incompetent person. The law 
simply now permits the employer to say to his employees 
when they are entering into the employment : " Care and at- 
tention on the part of all of us is of importance not only to 
you and each of you, it is important to the success of this 
business venture in which you and I are concerned. There 
are risks naturally incident to the business, though we are 
all duly careful. The risk to each of us is far greater if 
any of us are negligent. Therefore, this shall be the under- 
standing between us : for any injury that is in any way at- 
tributable to any negligence on my part in the proper selec- 
tion and maintenance of the plant, or the ways, works and 
machinery, or in the selection of proper and careful em- 
ployees who are to be your fellow laborers, or to any negli- 
gence of myself or any person allowed by me to exercise 
superintendence or to have charge of any signal or switch 
or locomotive engine or train, or any other negligent act of 
mine, I will be responsible to you in damages. Further than 
this, I will be responsible to you for any injury due to the 
joint negligence of myself and any of you gentlemen, except 
that if the one of you who is injured is himself negligent to 
such an extent that but for his own negligence he would not 
be injured, I will not compensate him. But for the risks 
of the business which due care on my part or the part of 
my superintendent cannot prevent, and for injuries which 
you inflict upon each other, I will not be responsible. You 
can look out for that better than I can, and you must, or 
suffer the consequences." 

The idea of giving to persons who, in the course of their 
employment, are producing the necessities of mankind, com- 
pensation and aid to alleviate their hardships, to the end 
that we may all share with them their burdens is a beneficent 
one, and appeals to all right-minded persons ; and any scheme 
under which the public at large shall share the burdens of 
those in need will be cheerfully adopted by our community, 
as such propositions have always been cheerfully adopted by 
our Commonwealth. They have been so adopted to such an 
extent that he who observes must admire when he sees how 
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much is being done in the Commonwealth by those who have 
for those who have not a liberal supply of the world's goods, 
or who for any cause are in need of assistance. However, 
when such assistance is being by law provided for, we ought 
to be reasonably sure that the principle which has always 
guided us in it, viz., that all shall share alike in the doing 
according to their means and ability to do, is not violated. It 
is this munificent idea of sharing each other's burdens which 
suggests the enactment that the employer shall compensate 
the employee in some part for injuries received in the employ- 
ment for which injuries the employer is in no way to blame. 
And no one would suggest such a law if the compensation 
and relief thus afforded were to come out of the employer, 
unless he believed that through increased price of his com- 
modities or otherwise the burden was to be ultimately borne 
by the whole people. If it is not to be so borne, there is no 
more'justice in making the employer pay it than there would 
be in making him compensate his workmen for loss through 
sickness or any other affliction. He is no more responsible 
for the one than the other. 

It is argued by some that any burden which is by law put 
upon the employer by increasing his liability for injuries re- 
ceived by his employees will be shifted to the general public, 
and that the unfortunates who are injured ought to be cared 
for; and that to increase the employer's liability is simply one 
way of providing that the public at large shall pay for that 
care of the injured employee. This seems more or less sound 
if we treat the whole body of employers as one united interest, 
from which the public must purchase the product of those em- 
ployers. But when it is realized that that is not so, but that 
the employers are many instead of one, and that Massachusetts 
docs but a small part of the producing for the country, and 
that competition for trade is indeed sharp, it is of much con- 
cern to the Commonwealth how much more it will burden 
its industries. Especially are those considerations of im- 
portance now, when there seems reason to fear that pro- 
duction is for a time to be limited, and we may be much 
concerned for a time as to how much of that which is to 
be done, which it is feared is for a while to be less than 
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sufficient to keep the whole country busy, can be done by our 
industries. The times, it is feared, are inopportune for the 
placing of any more burdens on the business to be done in 
Massachusetts. Some go so far in their argument for such 
legislation that they would give an employee compensation for 
injuries received by him which are caused exclusively by his 
own negligence. It seems to us that care upon the part of 
employer and employee alike is of so much consequence to each 
that it is unwise to provide that either the one or the other 
should escape from the consequences of his own neglect to 
perform carefully his duties looking to the protection of all. 

To legislate that any person must give compensation to 
him who, through his own negligence, causes a fire in a 
factory producing much loss of property to his employer, 
and loss of life and untold misery to an hundred others, 
where the employer was entitled to care on the part of such 
employee, is somewhat repugnant to the idea of right and 
wrong. Any compensation act which is to be compulsory 
never ought to provide compensation for injuries caused by 
the negligence of the injured. The idea of compensating 
a person against whom every one injured ought to have a 
right of action and whose negligence has caused all the 
damage does not appeal to us. 

If the act were made only applicable to public-service 
corporations, which have little or no competition, and whose 
business and traffic could bear the burden, thus securing the 
shifting of the burden to the public at large, and it was pro- 
vided that an employee would not be entitled to compensa- 
tion under the act for injuries caused by his own negli- 
gence, it would be much more reasonable. 

No subject presented to the committee appealed to every 
member for their most careful consideration more than that 
which seeks to compensate employees for injuries received in 
the course of their employment. We also believe that to ex- 
tend the operations of a compensation act which provides that 
the employer shall give compensation for injuries which by 
no possibility, other than going out of business, he can pre- 
vent, and which are in no sense attributable to any fault of 
his, to classes of business in which, by reason of many em- 
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ployees being in a small compass or in one building, a single 
negligent act may result in such injury that the entire prop- 
erty of the employer may by the act be confiscated, is too 
likely to do absolute wrong. When such a calamity befalls a 
lot of workmen, no one objects to providing that the public 
shall rush to the rescue. But the poor employer, who has 
been compelled to pay out his entire savings of a lifetime 
when he has been in no sense to blame, will find but cold 
comfort in the theory that because of the burden imposed by 
the act the product will hereafter bring a better price. We 
have suggested no specific enforced compensation bill, for the 
reason that anything we would suggest is within the scope of 
that proposed by some of the committee. Such an act is 
rather experimental, and if it is to be tried it should at first 
be mild in its provisions, and confined to classes of business 
wherein it will not put Massachusetts at a disadvantage in- 
dustrially. As other States follow, other steps may, with 
safety to our industrial prestige, be taken. Under the Eng- 
lish compensation act no part of the country is put at a dis- 
advantage as against any other part, for it is a national law. 
Any burden placed upon Massachusetts industries which is 
not placed upon the business industries of other States places 
us at disadvantage industrially with such other States. If it 
is by law provided that less burdens are to be borne by manu- 
facturing industries in other parts of the country than in 
Massachusetts, it will have a tendency to induce such indus- 
tries to locate elsewhere. By the general adoption of indus- 
trial insurance the burden is distributable among those who 
can get and who do carry such insurance. But the increased 
insurance rates in England, which are attributable to the 
existence of the compensation act there, show that, as against 
Massachusetts with such a law, States which did not have 
the law would have an advantage. 

Evidence submitted to the committee showed that such a 
compensation act as is proposed produced great disadvantage 
to a certain class of workmen. Experience shows that per- 
sons of middle age and advanced years, of impaired eyesight, 
of any physical disability, are more liable to accident, through 
their own acts, than are younger and sounder men. This has 
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led in England to the insurance companies discriminating ' 
against the employment of the infirm. It is likely that it 
would have similar effect here, and it is a result not to be 
desired, as it would tend to deprive many worthy citizens of 
employment who are now enjoying the benefits of steady em- 
ployment at remunerative wages. For these reasons we can- 
not endorse the compensation bill hereinafter presented by 
some of the committee. 

We believe, however, that, while it is true that no one 
ought to be compelled to pay damages or compensation to 
another for injuries which he did not inflict and could not 
prevent, much good might be done by allowing the parties 
interested, namely, the employers and employees, to contract 
among themselves for compensation to be given in lieu of 
damages under the law and in the case of injuries for which 
the employee can now recover nothing. By reason of the 
cost of liquidation both as to cases wherein it is decided 
that the employer is liable and where it is decided that he 
is not liable, results in its being true that the entire expense 
incurred by the employer because of actions brought to re- 
cover compensation under existing law is largely in excess 
of the entire benefit to the employee. It is to be regretted 
that so small a proportion of the money which the employers 
pay out because of injuries received by their employees is 
net gain to the employee. We believe that if the parties 
were allowed to so contract for compensation, it could be 
made to work to the advantage of the employee without over- 
burdening the employers. It is estimated that no more than 
fifty per cent, of the money paid out by the employer in 
litigated cases reaches the employee as benefit to him. Could 
this amount of money which is now lost to the employer and 
employee be paid to the employees in addition to what they 
now get, it would be a benefit to both. We believe that in 
time the contracts made between the parties would point out 
that which the parties themselves mutually agree would be 
the fair basis for a compensation act. We therefore report 
a plan for compensation to the employee for injuries received 
in the service of the employer. Without reference as to the 
question of liability of the employer under the law, we re- 
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• gard it as essential to the successful working of such a plan 
that the parties have full liberty to contract as to the com- 
pensation, and that neither be compelled to so contract. Un- 
der existing provisions of law they are not authorized to so 
contract. The interests of the employees, lest they be in any 
way intimidated into contracting, should be guarded. It is 
believed that any plan of compensation which will meet the 
approval of the State Board of Arbitration and Conciliation 
would be just and equitable to the employee, and would 
secure to him a greater net benefit than is possible under the 
present law, and at the same time would impose no unrea- 
sonable obligation on the employer. And under the provi- 
sions of the contract contemplated in this proposed act no 
defence of contributory negligence or assumption of risk 
would be possible. 

We do not think it desirable to determine in advance what 
percentage of compensation, measured by the rate of wages, 
should in all cases be allowed. . In different employments 
different considerations should apply. While fifty per cent, 
of the wages might be proper in some cases, in others a much 
larger rate should be allowed. 

Under the provisions of the proposed act the contract can 
last but one year, and it is hoped that experience will mate- 
rially assist in determining the rate best adapted to the 
various needs. If a plan of this character is generally en- 
tered into by employers and employees, the courts will be 
relieved of a large number of cases which now burden them 
unduly; and in place of long delays and tedious liquidation 
the employee will receive immediate assistance and relief, 
and as a result much suffering will be averted, and the full 
benefit of the compensation will be directly and speedily 
received by those injured. The State Board of Arbitration 
would understand that there was no intention in the prop- 
osition of such a plan to lessen the benefit to employees now 
provided or which may hereafter be provided by law for their 
benefit, but that the same is an attempt to distribute among 
the injured employees the cost of liquidation which does not 
benefit them. It would be rarely necessary, under contracts 
authorized by this plan, for an employee to incur liquidation 
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to maintain his rights if those rights are clearly and fully 
provided by the contract itself. The injury would be obvious, 
and the physician's certificate of its duration and extent 
would doubtless be generally accepted. 

We urgently recommend that opportunity be given to such 
employers as are prepared to incur the expense and assume 
the responsibility of furnishing compensation in all cases of 
injury to their employees to make provision for such com- 
pensation, the interests of the employee being safeguarded, 
as herein suggested, through the State Board of Arbitration 
and Conciliation. We believe that in most cases the relief 
furnished under such a bill will not only be immediate, but 
will be greater than is possible under existing law ; and that 
the total amount which will under this system be received 
by injured employees in Massachusetts will be larger each 
year than ever before, while the total amount paid by em- 
ployers will not be largely increased or unduly burdensome. 
Employers are naturally interested in benefits to their em- 
ployees, especially to injured employees, and naturally regret 
that the entire cost to them does not reach such injured 
employees ; and it is hoped that freedom of contract in refer- 
ence thereto would soon bring about provisions in the con- 
tracts themselves which would render needless any com- 
pensation act in addition to the employers' liability law. The 
plan is entirely optional with the parties, and the refusal of 
either leaves their rights and liabilities precisely as they are 
under existing laws. It is plain to any one, knowing that 
but fifty per cent, of the present cost to employers benefits 
the employee, that contracts could be made beneficial to 
both parties; and we believe that it will clearly be fore the 
interests of the employees in an overwhelming majority of 
cases to permit such contracts for compensation as provided 
in the proposed act, which follows. 

1 Section 1. Any employer of labor may submit to the state 

2 board of arbitration and conciliation a plan of compensation for 

3 employees in his employ, providing for payments to said em- 

4 ployees in the event of injury in the course of their employment, 

5 based upon a certain percentage of the average earnings of such 

6 employees, and without reference to legal liability under the 
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7 common law or the employers' liability act. After the examina- 

8 tion of such plan of compensation the board of arbitration and 

9 conciliation may, if they consider the same fair and just to the 

10 employees, give their approval thereof by certificate to be at- 

11 tached to such plan. 

1 Section 2. From and after the approval of a plan of compen- 

2 sation as set forth in the foregoing section it shall be lawful for 

3 any employer securing such approval to enter into a contract with 

4 his employees, by which such employees shall release the em- 

5 ployer from liability in case of injury in the course of said em- 

6 ployment, and accept in lieu thereof the compensation provided 

7 in said plan of compensation. 

1 Section 3. Either parent of any minor employee or the 

2 guardian of such minor may agree to such plan of compensation 

3 in behalf of such minor; and such agreement shall be in writing 

4 signed by the employee, or, in the case of a minor employee, by 

5 either parent or guardian, in the presence of two witnesses, of 

6 whom one shall be an employee at the time of such signature. 

1 Section 4. No employer shall require as a condition of em- 

2 ployment that any employee shall assent to any plan of com- 

3 pensation, or in any way waive his legal right to recover damages 

4 for an injury outside the provisions of such plan. 

1 Section 5. No contract under such plan of compensation shall 

2 be binding for more than one year from the date thereof. 

1 Section 6. So much of section sixteen of chapter one hundred 

2 and six of the Revised Laws as is inconsistent herewith is hereby 

3 repealed. 

WILLIAM H. FEIKER. 
WILLIAM OTIS FAXON. 
WILLIAM TURTLE. 
CHARLES D. B. FISK. 
WILLIAM E. WEEKS. 
THOMAS -PATTISOK 
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SUPPLEMENTAL REPORT AS TO A COMPEN- 
SATION ACT. 



The present employers' liability law is plainly not com- 
prehensive enough to do full justice to employees, and the 
expenses and delays incident to its enforcement against em- 
ployers cause it, in a large proportion of cases, to fail of its 
true purpose. There is often a decided injustice, in denying 
an employee any compensation or damages for injuries 
caused by the negligence of a fellow employee, and in cases 
where the employee may truthfully be said to have assumed 
the risk of his employment. A burden is put upon the 
injured employee in the first case where the fault was not 
at all his own, — a burden which he is ordinarily unable to 
bear, and which he cannot in any way avoid. In the other 
case, it is often argued that a man's wages are proportionate 
to the risk, and that in this way he is properly compen- 
sated. We find, however, that in the majority of cases the 
compensation is proportional to the skill required, and not 
at all proportional to the risk ; so that it may be stated, as a 
general proposition, that hazardous and extra-hazardous em- 
ployments, requiring little skill, are no better paid than 
ordinary employments, requiring the same degree of skill. 
The majority of unskilled laborers, and a considerable pro- 
portion of the skilled workmen, are compelled by the necessi- 
ties of their lives to take the best employment offered them, 
and necessity often compels them to engage in dangerous 
occupations at a bare living wage. A steeple climber may 
and does receive compensation commensurate with the risk, 
but his is a task which also requires great skill. If the 
work could be satisfactorily done by almost any one, the 
compensation would be little, if any, higher than for work 
equally arduous, but perfectly safe. Thus we see the rail- 
road brakemen and the linemen of the various companies 
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using wires receiving only an ordinary living wage, though 
their occupations are classed as hazardous and extra-haz- 
ardous. 

Although a large proportion of the bills before the com- 
mittee seek to amend the employers' liability act, so called, 
a small proportion of the testimony and argument presented 
to the committee was upon these bills. For the most part 
the committee was urged to recommend the adoption of a 
workmen's compensation act along the lines of the act rec- 
ommended by the special committee of 1903, and referred 
to this committee as House, No. 402. This bill is intended 
to give injured employees a more certain and immediate, 
even if more moderate, compensation for accidents than is 
often obtained through suits at law. 

The workingman is at present economically insecure. An 
accident may suddenly plunge him and his family from a 
position of comparative comfort to one of deep poverty, 
make him a recipient of charity and of pauper aid, to the 
great loss of his self-respect. This may happen even while 
he is lawfully entitled to damages because of his employer's 
negligence. This economic insecurity can be to a great ex- 
tent removed by the enacting of a bill along these lines, and 
we therefore recommend the accompanying workmen's com- 
pensation act. 

The act provides, in effect, that the employer and em- 
ployee shall alike bear the burden of accident. We do not 
believe that this would prove an intolerable burden to the 
employer in the cases to which we recommend that this act 
apply. We believe that the act does no more than justice 
to the workingman. 

If the employer is a public-service corporation, it has in 
this State little competition. Its charges are fixed largely 
by its expenses of operation, and the additional burden 
placed upon such an employer by this act would be in most 
cases easily transferred to society in general. In the cases 
of factories, workshops, warehouses, mines, quarries and 
engineering works, a slight increase in the price of the 
product, or a higher rate, will take care of the problem. If 
competition with other States not having this law is too 
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severe to allow this increase in price, and the profits are not 
large enough to warrant a sufficient scaling down, it must 
inevitably happen that the costs of production must be less- 
ened, even though this must be accomplished through a 
reduction in the pay roll. The cost to the workingman 
would be so small in this case, however, in comparison with 
the total wages paid, that where this necessity arises the 
employee should cheerfully bear the burden, rather than 
that, without this law, the individual injured should have 
put upon him a burden greater than he can possibly bear. 
In fine, we believe that this act is well adapted to lift the 
burden which now rests upon the individual, and place it, 
either upon society in general, or upon so large a number 
that the burden is not noticeable. 

The act does away with practically every question of lia- 
bility in the field to which the act is extended. The question 
to be settled, in case an. employee is injured in the course of 
his employment, is, To how much is he entitled? And the 
act fixes this according to the seriousness and nature of his 
injury, and the amount of his earnings. If he is killed, his 
dependents, if any, would receive an amount equal to his 
aggregate wages for three years, but not less than $1,000 
nor more than $2,000. In the event of total or partial 
incapacity to work, as a result of the accident, he would 
receive half pay during the term of his incapacity, not to 
exceed four years. Provision is made for paying the rea- 
sonable expenses of the last sickness and burial of a deceased 
employee who dies of injuries received, and who leaves no 
dependents. 

A simple and fair method of adjusting disputes is pro- 
vided, without appeal on questions of fact. 

The committee feels that the adoption of this act would 
largely do away with the need of amending the employers' 
liability law, and that it would be better to observe the opera- 
tion of the act for a reasonable period before proceeding 
with such " amendments. 

It has been argued that, as the employee is in this bill 
given his choice, in cases where the employer is liable under 
the common law, or the employers' liability, of proceeding 
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under such law, or under this act, he should make his choice 
on entering the employment. On account of the constant 
shifting of employees in many industries, and their employ- 
ment frequently for short periods only, and the red tape 
involved in general, we believe this to be impracticable. 

We recognize the fact that there are certain questions of 
constitutionality which may be raised against the act, but as 
such questions can only be settled by the Supreme Court, we 
deem it unwise to discuss or even suggest them. 

The question of how far the act shall be applied is one of 
difficulty. We recommend, however, that at the present time 
it should be made to apply to employment in or about a 
railroad, street railway, factory, workshop, warehouse, mine, 
quarry, engineering work, and any building in process of 
construction, repair, alteration or demolition, on which ma- 
chinery driven by steam, water, electricity or other mechani- 
cal power is being used for the purpose of the construction, 
repair, alteration or demolition thereof. 

We therefore recommend the enactment of the following 
workmen's compensation act : — 

An Act to provide for compensating Employees for Personal 
Injuries received in the Course of their Employment. - 

Be it enacted, etc., as follows: 

1 Section 1. If an employee in any employment to which this 

2 act applies receives personal injury while performing duties grow- 

3 ing out of or incidental to such employment, he shall be paid com- 

4 pensation by his employer in accordance with the scale and 

5 conditions of compensation hereinafter provided. 

1 Section 2. The employer shall not be liable under this act 

2 for any injury which does not incapacitate the employee for a 

3 period of at least one week from earning full wages at the work 

4 at which he was employed. 

1 Section 3. When an employee is injured by the negligence of 

2 the employer, or of some person for whose act or default the 

3 employer is liable independently of this act, such liability of the 

4 employer shall not be affected by this act, but such injured em- 

5 ployee may at his option either claim compensation under this 

6 act, or proceed against his employer as though this act were not 

7 passed ; but the employer shall not be liable to pay compensation 
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8 to the injured employee both under this act and under proceed- 

9 ings instituted independently thereof, and the injured employee 

10 shall be bound by the proceedings which he first institutes against 

11 his employer. 

1 Section 4. If it shall appear that an employee was injured 

2 by reason of his own wilful or fraudulent misconduct any com- 

3 pensation claimed by him under this act may be disallowed. 

1 Section 5. All questions arising under this act as to the lia- 

2 bility of employers to pay compensation under the same, or as 

3 to the amount or duration of such compensation, if not settled 

4 by the agreement of the parties interested therein, shall, subject 

5 to the provisions of this act, be settled by arbitration as herein- 

6 after provided. 

1 Section 6. No proceedings for compensation for an injury 

2 under this act shall be maintained unless a notice of the accident 

3 shall have been given to the employer as soon as practicable after 

4 the happening thereof, and unless the claim for compensation 

5 with respect to such accident shall have been made within six 

6 months after the occurrence of the same, or, in case of the death 

7 of the employee or in the event of his physical or mental in- 

8 capacity, within six months after such death or the removal of 

9 such physical or mental incapacity. Such notice shall be in writ- 

10 ing, and shall contain the name and address of the person injured, 

11 and shall state in ordinary language the time, place and cause of 

12 the injury, and shall be signed by the person injured or by a 

13 person in his behalf, or by his legal representative in the event 
44 of his death; and such notice shall be served upon the employer, 

15 or upon one employer if there are more employers than one, or 

16 upon any officer of a corporation if the employer is a corporate 

17 body, by delivering the same to the person on whom it is to be 

18 served, or at his residence or place of business, or by mail by a 

19 registered letter addressed to the person on whom it is to be served 

20 at his last known place of residence or place of business. A 

21 notice given under the provisions of this act shall not be held 

22 invalid or insufficient by reason of any inaccuracy in stating the 

23 time, place or cause of the injury, if it is shown that there was 

24 no intention to mislead, and that the employer was not in fact 

25 misled thereby. 

1 Section 7. If an employer enters into a contract, written or 

2 oral, with an independent contractor to do part of such em- 

3 plover's work, or if such contractor enters into a contract with 

4 a sub-contractor to do all or any part of the work comprised in 
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5 such contractor's contract with the employer, and such employer 

6 would, if such work were executed by employees immediately 

7 employed by him, be liable to pay compensation under this act to 

8 those workmen, such employer shall be liable to pay to such 

9 employees any compensation which would be payable to them 

10 under this act by such independent or sub-contractors if such 

11 independent or sub-contractors were employers to whom this 

12 act applies. Such employer, however, shall be entitled to recover 

13 indemnity from any other person who would have been liable to 

14 such employees independently of this section. This section shall 

15 not apply to any contract of such independent or sub -contractors 

16 which is no part of, or process in, the trade or business carried 

17 on by such employer. 

1 Section 8. If any employer becomes liable under this act to 

2 pay compensation to any employee, and is entitled to any sum 

3 from insurers due to an employee under such liability, and also 

4 becomes insolvent, or makes a composition or arrangement with 

5 his creditors, such employee shall have a first lien upon the sum 

6 aforesaid for the amount so due him; and any justice of the 

7 superior court, upon motion of any interested person, may order 

8 the insurers to pay over such sum to the person or persons 

9 entitled thereto under this act. 

1 Section 9. If an employee sustains an injury for which com- 

2 pensation is payable under this act, and which was caused under 

3 circumstances creating a legal liability therefor in some person 

4 other than his employer, such employee may, at his option, pro- 

5 ceed independently of this act to recover damages against such 

6 other person, or against his employer for compensation under 

7 this act, but not against both ; and if compensation be paid under 

8 this act under such conditions, the employer shall be entitled to 

9 recover indemnity therefor from such other person. 

1 Section 10. This act shall apply only to employment on or 

2 in or about a railroad, a street railway, a factory, a workshop, 

3 warehouse, a mine, a quarry, engineering work, and any build- 

4 ing which is being constructed, repaired, altered or demolished, 

5 on which machinery driven by steam, water or other mechanical 

6 power is being used for the purpose of the construction, repair, 

7 alteration or demolition thereof. 

1 Section 11. The following words and phrases, as used in this 

2 act, shall, unless a different meaning is plainly required by the 

3 context, have the following meanings : — 

4 " Engineering work " shall mean any work of construction, 
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5 operation, alteration or repair of a railroad, railway, of the works 

6 of gas, telephone, telegraph, water and electric light companies, 

7 harbor, dock, vessel, canal, sewer, and also any work for the con- 

8 struction, alteration or repair of which machinery driven by 

9 steam, water or other mechanical power is used. 

10 " Factory " shall mean any premises where steam, water or 

11 other mechanical power is used in aid of any manufacturing 

12 process there carried on. 

13 " Workshop " shall mean any premises, room or place, which 

14 is not a factory as above defined, wherein manual labor is exer- 

15 cised by way of trade or for purposes of gain in or incidental to a 

16 process of making, altering, repairing, ornamenting, finishing or 

17 adapting for sale any article or part of an article, and to which 

18 or over which premises, room or place the employer of the per- 

19 sons working therein, has the right of access or control; but the 

20 exercise of such manual labor in a private house or private room 

21 by the family dwelling therein or by any of them, or if a ma- 

22 jority of the persons therein employed are members of such . 

23 family, shall not of itself constitute such house or room a work- 

24 shop within this definition. 

25 " Employer " shall include any number of individuals, firms or 

26 corporations, or their successors, and the legal representatives of 

27 deceased employers. 

28 " Employees " shall mean every person who is engaged in an 

29 employment to which this act applies, whether engaged in manual 

30 labor or otherwise employed, and whether his agreement is ex- 

31 pressed or implied, oral or in writing. Any reference to an 

32 employee who has been injured shall, when the employee is dead, 

33 also include his legal representative, dependents and other per- 

34 sons to whom compensation may be payable. 

35 " Dependents " shall mean such members of the employee's 

36 family or next of kin as were entirely or partly dependent upon 

37 the earnings of the employee at the time of his death. 

1 Section 12. The amounts of compensation payable under this 

2 act shall be as provided in this section. 

3 First. In case death results from the injury : — 

4 If the employee leaves any dependents wholly dependent upon 

5 his earnings at the time of his death, a sum shall be payable 

6 equal to his earnings in the employment of the same employer 

7 during the three years next preceding the injury, but not less 

8 than one thousand dollars nor more than two thousand dollars: 

9 provided, that the amount of any weekly payments made under 

10 this act shall be deducted from such sum; and if the period of 

11 the employee's employment by the said employer has been less 

12 than the said three years, then the amount of his earnings during 
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13 the said three years shall be deemed to be nine hundred and thirty- 

14 six times his average daily earnings during the period of his 

15 actual employment under the said employer. 

16 If the employee leaves only dependents partly dependent upon 

17 his earnings at the time of his death, a sum shall be payable 

18 not exceeding in any case the amount payable under the fore- 

19 going provisions of this section, as may be agreed upon, or, in 

20 default of agreement, may be determined on arbitration under 

21 this act. 

22 If the employee leaves no dependents, the reasonable expenses 

23 of his burial and last sickness shall be payable, which shall not 

24 exceed two hundred dollars. 

25 Second. In case total or partial incapacity for work results 

26 from the injury : — 

27 In such case a weekly payment during the incapacity after the 

28 first week shall be payable, which shall not exceed in amount fifty 

29 per cent of his average weekly earnings during the previous 

30 twelve months, if he has been so long employed; but if not, then 

31 a weekly payment shall be payable, equal to fifty per cent of six 

32 times his average daily earnings for any less period during which 

33 he has been in the employment of the same employer. Such 

34 weekly payment, however, shall not exceed in any case ten 

35 dollars, but such weekly payments shall not extend over a period 

36 exceeding four years. 

1 Section 13. In fixing the amount of the weekly payment, re- 

2 gard shall be had to the difference between the amount of the aver- 

3 age weekly earnings of the employee before the accident and the 

4 average amount which he is able to earn after the accident, and 

5 to any payment other than wages which he may receive from the 

6 employer on account of his injury during the period of his in- 

7 capacity. 

1 Section 14. After an employee has given his employer a notice 

2 of an injury, as provided under this act, he shall, if so requested 

3 by his employer, submit himself for examination to a physician 

4 or surgeon authorized to practise medicine under the laws of the 

5 Commonwealth, furnished and paid by the employer. If he re- 

6 fuses to submit himself to such examination, or in any way 

7 obstructs the same, his right to compensation, and any pro- 

8 ceedings under this act in relation to compensation shall be 

9 suspended, and his compensation during such period of suspension 
10 may be forfeited until such examination takes place. 

1 Section 15. The sum payable under this act in case of the 

2 death of the injured employee shall be paid to his legal repre- 
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3 sentative, or, if he has no legal representative, to his dependents, 

4 or, if he leaves no dependents, to the persons to whom the 

5 expenses for the burial and last sickness are due. If the payment 

6 is made to the legal representative of the deceased employee, it 

7 shall be paid by him to the dependents or other persons entitled 

8 thereto under this act. 

1 Section 16. Any question that may arise under this act as to 

2 who are dependents for their support, or as to whether there are 

3 any dependents, or as to whether there are any dependents who 

4 are wholly or partly dependent, or as to the amount payable 

5 to each dependent, shall, in the absence of agreement by the 

6 parties, be determined by arbitration as provided in this act: 

7 provided, that no savings or insurance of an injured employee 

8 independent of this act shall be taken into consideration in de- 

9 termining the compensation to be paid hereunder. 

1 Section 17. Any employee receiving weekly payments under 

2 this act shall, if so requested by his employer, from time to time 

3 submit himself for medical examination as provided in section 

4 fourteen of this act; but if he is dissatisfied with the certificate 

5 of such practitioner concerning his condition, he may submit 

6 himself for examination to one of the medical practitioners 

7 appointed for the purposes of this act, as hereinafter provided, 

8 and the certificate of such medical practitioner as to the condi- 

9 tion of the employee at the time of the examination shall be 

10 given to the employer and the employee, and it shall be conclusive 

11 evidence of that condition. If the employee refuses to submit 

12 himself to any examination required herein, or if he in any way 

13 obstructs the same, his rights under this act to compensation shall 

14 be suspended, as provided in section fourteen of this act, and 

15 his compensation during such period of suspension may be for- 

16 feited. 

1 Section 18. Any weekly payment made under this act may 

2 be reviewed by a committee chosen as provided in section twenty- 

3 one of this act, at the request either of the employer or of the 

4 employee; and on such review it may be ended, diminished or 

5 increased, subject to the maximum amount above provided, and 

6 the amount of payment in case of disagreement shall be settled 

7 by arbitration under this act. 

1 Section 19. Whenever any weekly payment has been con- 

2 tinued for not less than six months, the liability therefor may, 

3 on the application by or on behalf of the employer, be re- 
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4 deemed by the payment of a lump sum, to be settled, in default 

5 of agreement, by arbitration under this act. 

1 Section 20. No payment made under this act shall be assign- 

2 able or subject to attachment, or be liable in any way for any 

3 debts. 

1 Section 21. Any employer and his employees may choose a 

2 committee equally representing their respective interests, which 

3 committee shall have the power to consider and adjust matters 

4 of dispute under this act between employers and employees, un- 

5 less either party objects by a notice in writing to the other party 

6 to such action by said committee in relation to any particular 

7 matter, before it shall proceed to consider such particular matter. 

8 Said committee may, however, in its discretion, and in default 
• 9 of unanimous agreement shall, refer any matter in dispute to 
10 arbitration as hereinafter provided. 

1 Section 22. If no committee is chosen or either party objects, 

2 or the said committee refers the matter in dispute as provided in 

3 section twenty-one of this act, or fails to settle the same within 

4 three months from its submission to them, the matter in dispute 

5 shall be settled by a single arbitrator agreed on by the parties, 

6 or in the absence of such agreement by them such arbitrator shall 

7 be appointed by any justice of the superior court, and shall be 

8 called under this act a referee, according to procedure which shall 

9 be prescribed by said court. 

1 Section 23. Any referee so appointed by a justice of the 

2 superior court shall for the purposes of this act have the powers 

3 of an auditor, except as otherwise provided herein, and shall 

4 receive the same compensation and be paid in the same manner. 

5 The proceedings before said referee shall be the same as those 

6 had before auditors, unless the superior court shall prescribe 

7 additional or other rules for the conduct of said proceedings. 

1 Section 24. Any referee so appointed by a justice of the 

2 superior court may, at his discretion, submit any question of law 

3 arising under this act to any justice of the superior court for his 

4 decision; and such decision, or a decision rendered by the arbi- 

5 trator himself in regard to any question of law, shall be con- 

6 elusive, unless exceptions to the same are taken and filed in 

7 the supreme judicial court for final determination: provided, 

8 however, that until such final determination any justice of the 

9 superior court may, in serious and worthy cases, order the em- 
10 ployer to pay such a weekly payment to the injured employee as 
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11 in the judgment of the said justice may be fair and reasonable, 

12 but such allowance shall not exceed the amount to which said em- 

13 ployee might ultimately be entitled to receive under this act. 

1 Section 25. In the event of the death of a referee appointed 

2 as aforesaid, or his refusal or inability to act, any justice of the 

3 superior court, on motion of any interested party, may appoint a 

4 new referee. 

1 Section 26. Whenever the amount of compensation under this 

2 act shall have been ascertained, or any weekly payment amended, 

3 or any other matter decided, by any arbitrator or referee, a memo- 

4 randum thereof shall be filed by said arbitrator or referee in the 

5 office of the clerk of the superior court for the county in 

6 which said decision was rendered, in manner and form prescribed 

7 by said court. The said clerk shall file such memorandum without 

8 expense to any party, with other memoranda of a similar nature, 

9 which shall be accessible to all interested parties or their attor- 

10 neys. Such memorandum shall for all purposes have the same 

11 force and effect as a judgment of the court: provided, that the 

12 same may at any time be corrected by order of any justice of the 

13 superior court. 

1 Section 27. The proceedings for compensation under this act 

2 shall take place in the county where all the parties reside, and if 

3 they reside in different counties, then the proceedings shall take 

4 place in the county wherein the accident occurred from which said 

5 proceedings shall arise. The hearings in regard to said matters 

6 shall be held in the places most convenient to all the interested 

7 parties. 

1 Section 28. The justices of the superior court may make such 

2 rules as they may deem necessary for the proper conduct of 

3 proceedings under this act, as far as they pertain to the said 

4 court, its officers and the referees appointed by them as herein- 

5 before provided. 

1 Section 29. No court fees shall be paid by any party in rela- 

2 tion to any proceeding in the superior court, or for the entry or 

3 filing of any original papers pertaining to matters arising under 

4 this act. No taxable costs shall be incurred by either party in 

5 any proceedings before an arbitrator or referee under this act. 

1 Section 30. Any sum awarded as compensation hereunder 

2 shall be paid to the person entitled thereto upon his receipt for 

3 the same. The justices of the superior court may make rules reg- 
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4 ulating the fees which may be charged by attorneys for services 

5 rendered by them in proceedings under this act. 

1 Section 31. The governor, with the advice and consent of the 

2 council, may from time to time appoint the necessary number 

3 of physicians and surgeons required for the purposes of this act, 

4 who shall each receive a fee not exceeding three dollars for each 

5 examination, which fee shall be paid by the county in which such 

6 examination takes place. 

1 Section 32. This act shall take effect on the first day of 

2 January, nineteen hundred and nine. 

WILLIAM W. CLARKE. 
ELMER C. POTTER. 
SAMUEL ROSS. 
DANIEL J. McDONALD. 
FRANCIS J. FENNELLY. 
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A 



SUPPLEMENTARY VIEWS ON EMPLOYERS' 
LIABILITY. 



Numerous bills relating to the extension of the principles 
of the employers' liability act were considered by the com- 
mittee. None of them seemed to fully meet the demands 
of the situation. In consequence, the minority of the com- 
mittee have considered the law as it is, and has been, for the 
purpose of making such recommendations as seem to them 
most feasible. 

At present a workman cannot recover damages from his 
employer if he is injured in consequence of his own negli- 
gence, and in a large majority of cases he cannot recover 
whether he is negligent or not. Since the introduction of 
machinery in industrial operations, accidents have increased 
with alarming frequency, entailing loss, want and misery on 
employees and their families. In the days of the simple 
and primitive methods of manufacture accidents were few, 
and litigation in personal injury cases infrequent. Up to 
1842, in Massachusetts, although otherwise for a few years 
before in England, an employee stood in practically the 
same position to his employer as a stranger. He could 
recover damages for personal injury resulting from the 
negligence of the master or his agent or servant within the 
scope of the servant's employment. 

In 1842 a case was decided in Massachusetts which enun- 
ciated a new doctrine (Farwell v. Boston & Worcester R.R. 
Corp., 4 Met. 49). It was there held that a master could 
not .be held responsible for an injury to a servant if it was 
caused by the negligence of a fellow servant. This was the 
birth of the so-called fellow servant or common employment 
doctrine in Massachusetts, which the court justified on the 
theory that there was an implied contract between the mas- 
ter and servant. It wa$ claimed that the master on his part 
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agreed that he would select competent servants; that he 
would warn the servant of any dangers incident to his em- 
ployment known to the master and unknown to the servant; 
and that he would furnish and maintain reasonably safe 
machines and places to do the work. 

On the other hand, the servant undertook to assume the 
danger of the carelessness of a fellow servant, and the ob- 
vious and apparent peril incident to his employment. Of 
course no such contract was ever entered into or contemplated 
either by master or servant, and it was only by an absurd 
fiction that this doctrine became part of our law. By this 
reasoning a servant was placed in a worse position with ref- 
erence to his master than a stranger, and the general prin- 
ciple of the common law that a master was responsible for 
the acts of his agent was to this extent repudiated. While 
there has been some difference of opinion in the past with 
reference to the soundness of this doctrine, it is now conceded 
by the most eminent authorities to be not only unjust but 
illogical. It was dictated by the public sentiment of the 
time, due to economic expediency, rather than to any sound 
principle of law. From the earliest times it was held that 
a principal was responsible for the acts of his agent within 
the scope of the agent's employment ; because, if he voluntar- 
ily puts it in an agent's power to do a certain act from which 
he shall derive profit, then he ought to be responsible if he 
has failed to select a competent agent. He profits by his in- 
dustry ; he should suffer for his default. 

Since the whole doctrine of assumption of risk and com- 
mon employment are based on the ridiculous theory of an 
implied contract, — a theory which was promulgated at a 
time when industrial conditions and needs were entirely 
different from the present, — is it not wise to solve the 
problem anew according to sound principles of law and 
policy based on conditions of the present day ? In England, 
as far back as 1875, bills were introduced in Parliament 
providing that the doctrine of common employment and as- 
sumption of risk be abolished. 

These measures came from friends of the working classes, 
and resulted from the increasing hardship to the workman 
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from the application of these principles to the highly elab- 
orated system of modern industry. It is a far cry from the 
employer who has eight or ten workmen to the United States 
Steel Company with its thousands of employees. 

While these bills were not passed, the English Parliament 
in 1880 enacted the employers' liability act as a concession 
to the agitation against the existing law, and in recognition 
of the contention that it was unsound. 

While this afforded some relief, it was not entirely satis- 
factory, and agitation and discussions continued up to 1897, 
when the workmen's compensation act became a law. In 
introducing this bill, the government said : — 

The present law is notoriously inadequate; it fails to compensate 
for accidents if caused by fellow servants, if contributed to by the 
injured and if resulting from the risk of occupation; it causes costly 
litigation, 35 per cent, of the amount recovered being legal expenses. 

By the provision of this act an employee recovered some 
compensation for injury, irrespective of the question of negli- 
gence. These advances in legislation seem to show a pro- 
nounced change in public sentiment. 

We cannot agree with the contention that it is better to de- 
fer action with reference to the extension of the employers' 
liability bill until we see how the compensation act works, as 
we cannot see how they are in any way related. The compen- 
sation act is an attempt to distribute the burden resulting from 
injuries to workmen in the course of their employment, and 
to make certain and immediate some indemnity for all in- 
juries. It is based on the theory that when work necessary 
to society is undertaken by an individual, if he suffers 
through accident, society should recompense him to a mod- 
erate and reasonable extent. Through his efforts in a given 
occupation, society is benefited; and, should he suffer, the 
public in some degree should bear the burden. 

Economically, the workman is entitled to compensation 
by the public for all accidents. He is an absolutely neces- 
sary cog in the industrial wheel ; and, as society is completely 
dependent on the labor at which he may be injured, who but 
society could more justly contribute to his relief? The cost 
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of such compensation becomes a fixed charge on industry, 
and is considered as one of the elements of cost of produc- 
tion. We do not believe that the expense would be made up, 
as some contend, by taking a fractional amount from the 
wages of the employees as a kind of insurance premium ; but 
rather that the entire cost, in the nature of a slight increase 
for the finished product, would fall where it would least be 
felt, — on the consumer. 

An act eliminating the fellow servant and assumption of 
risk doctrine will leave the law as it was before an artificial 
method of reasoning engrafted this (loctrine on our law; it 
will still be necessary for the workmen to show absence of 
negligence, in order to recover. Since the exercise of due 
care is a condition precedent to the right to recover for in- 
juries, the compensation act, based on an entirely different 
theory, can be in no way affected by the proposed law, the 
passage of which the minority of the committee recom- 
mend : — 

An Act for Workmen's Compensation. 
Be it enacted, etc., as follows : 

1 A workman injured in the course of his employment shall have 

2 the same right to compensation and of action as if he had not 

3 been an employee, nor in the service, nor engaged in the work 

4 of the employer. 

WILLIAM W. CLARKE. 
SA1IUEL ROSS. 
DANIEL J. McDONALD. 
FRANCIS J. FENNELLY. 
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BLACKLISTING. 



The order under which the committee has acted made no 
specific reference to the subject of blacklisting, but the 
committee believes that the general scope of its instructions 
includes it. 

Blacklist is defined as " a list of delinquents or defaulters, 
or of persons stigmatized as untrustworthy." 

Evidence was offered showing that at certain times black- 
listing has existed, and the committee believes that such meth- 
ods are un-American and contrary to the spirit of fairness and 
justice, and should not be tolerated. 

The committee therefore recommends the passage of the 
following law : — 

Whoever, in pursuance of a vote or agreement, designates a per- 
son, firm or corporation as one not to work for or employ, or as one 
from whom not to purchase an article made or sold by, or give credit 
to, shall be deemed guilty of blacklisting, and for each offence shall 
be punished by a fine not exceeding one hundred dollars, or by im- 
prisonment not exceeding six months or by both such fine and impris- 
onment. 

WILLIAM H. FEIKEK. 

WILLIAM OTIS FAXON. 

WILLIAM TURTLE. 

ELMER C. POTTER. 

CHARLES D. B. FISK. 

THOMAS PATTISOK 
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SUPPLEMENTARY REPORT AS TO BLACK- 
LISTING. 



This matter has not been submitted to the committee for 
consideration in any of the bills presented. The undersigned 
do not feel that the far-reaching consequences of such an act 
have been sufficiently considered. We cannot say that it is 
good public policy to make it a criminal offence for A to 
advise B not to trade with C, or to punish an association of 
employers for refusing to employ certain individuals. Cer- 
tainly if boycotting is to be made a crime, blacklisting should 
be placed in the same category; but such an act ought only 
to be placed on the statute books when the Legislature feels 
confident that public policy demands it. 

WILLIAM W. CLARKE. 
WILLIAM E. WEEKS. 
SAMUEL ROSS. 

daniel j. Mcdonald. 

FRANCIS J. FENNELLY. 
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SUBJECTS OTHEE THAN INJUNCTIONS AND 
COMPENSATION. 



Senate, No. 116. 

Section 72 of chapter 106 of the Kevised Laws provides 
for the recovery of damages for the death of an employee 
where the death is not instantaneous or preceded by con- 
scious suffering. Such action to be brought by the legal 
representatives. 

Section 73 of said act provides for the recovery of the dam- 
ages for the death of an employee where the death is instan- 
taneous or is not preceded by conscious suffering. Such 
action to be brought by the widow or dependent next of kin. 

Some difficulty has been experienced in the past in the 
bringing of actions under these two sections, for the reason 
that in some cases it is doubtful whether the deceased em- 
ployee did or not consciously suffer as a result of the acci- 
dent. Actions have been brought under one of these sec- 
tions when the evidence at the trial showed that they should 
have been brought under the other. An action brought under 
one of these sections cannot be amended into an action 
under the other. It is to remedy this difficulty that Senate, 
No. 116, was offered. Under the present law, if the party 
bringing the action has doubt as to whether the action should 
be brought under one or the other of these sections, he may 
bring an action under each, making the allegations in each 
action according to the requirements of the section under 
which it is brought, and in careful practice this is now done. 
If an action is brought under one of these sections, and no ac- 
tion is brought under the other, and the time for bringing 
action under the other expires before it is ascertained that 
action has been brought under the wrong section, the parties' 
rights are gone. This is just the difficulty that is experienced 
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under any statute of limitations, when care is not taken in 
reference to the bringing of an action. 

The proposed bill seeks to amend section 73 by adding 
thereto the following words: The widow or the next of kin 
who shall have such right of action may authorize the legal 
representatives of said employee to bring such action for 
her or their benefit, and said action may be brought by the 
legal representatives of said employee in conjunction with 
any action brought under the preceding section, whenever 
it is uncertain whether the said employee was instantly killed, 
or died without conscious suffering. 

Were it thought necessary to enact a law which would 
make it more sure that the rights of a party dependent upon 
the death of an employee would not be lost because of the 
statute of limitations, this bill would seem to furnish no 
remedy. The widow or dependent next of kin would not 
authorize the legal representative of the deceased employee 
to bring an action for her benefit in addition to the action 
brought by the representative under section 72, except in 
cases where there was doubt as to which section the action 
should be brought under. If these doubts do arise, her rights 
may be easily secured now by bringing separate action. 
Under the bill, even though she should authorize such rep- 
resentative to bring such separate action for her, her rights 
would be lost if that action were not brought, just the same 
as they are lost now if action in her behalf is not brought. 
If it were deemed advisable to legislate in reference to the 
matter, it would be far better to provide in such legislation 
that if an action brought under one of these sections failed 
upon the sole ground that it should have been brought under 
the other, that action under that other might be brought 
within a certain specified time after the failure of such first 
action; or to provide that an action brought under one of 
such sections, upon such failure, might, by leave of court, 
be amended into an action under the other of such sections. 
It seems to us that under existing law all her rights can be 
easily protected, and that no legislation is necessary. 
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House, No. 266. 
House, No. 266, provides that in actions brought by em- 
ployees against their employers to recover damages for per- 
' sonal injuries received in the course of the employment 
arising from defects or want of repair in the ways, works 
and machinery used in the business, the question whether 
the employee voluntarily assumed the risk incident to such 
defects or want of repair shall be one of fact, and not of law. 
This is the law to-day. The passage of this act would 
not change in any particular the existing law or the conduct 
of trials under it. What the proposer of the legislation had 
in mind evidently was, that judges in the trials of such ac- 
tions sometimes take the case from the jury on the ground 
that the evidence in the case shows that the plaintiff did 
assume that risk. This is just what happens when in the 
trial of any issue the evidence leaves it clear that the fact is 
one way or the other; i.e., if the evidence clearly shows the 
existence of a fact upon the existence of which the rights 
of the parties depend, and there is no evidence which would 
warrant a finding by the jury or by the court that it did 
not exist, the court rules accordingly. For example, suppose 
that, in an action to recover on a note, in which the defendant 
denies that the signature to the note is his, the plaintiff intro- 
duces no evidence as to such signature. The court rules, of 
course, that the plaintiff cannot recover. The court's ruling, 
however, does not make the question " whether the defendant 
signed the note " one of law. It is and must be a question 
of law whether the evidence will sustain a finding that he 
did sign it. What amounts in law to a signing of a note 
must be a question of law, and it is upon this question that 
the court passes, and not on the question of fact whether the 
defendant did sign it. So, in a trial of an action for injuries 
such as is described in the bill, if the evidence shows that the 
plaintiff did assume the risk, and there is no evidence which 
would sustain a contrary finding, the court rules, of course, 
that he cannot recover. But the court's ruling does not 
make the question " whether the defendant assumed the 
risk " one of law. It is and must be a question of law 
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whether the evidence will sustain a finding that he did not 
assume it. What amounts in law to an assumption of risk 
must be a question of law, and it is upon this question that 
the court passes, and not on the question whether the de- 
fendant did assume it. In the considerations before the 
court and jury of the case and questions made and raised 
by the pleadings in the causes alluded to in the proposed bill, 
the question whether the plaintiff assumed the risk is and 
always has been a question of fact, and has been treated as 
such by the courts. The question whether in any given case 
the evidence presented will warrant a finding on that ques- 
tion of fact necessary to the plaintiff's case is and must be a 
question of law, unless we are going to so legislate that courts 
shall be helpless to prevent verdicts being rendered without 
evidence or against the evidence. The question of what are 
questions of fact and what are questions of law in the trial 
of causes and the consequences of treating them as one or 
the other is a technical question, and is not always easily 
understood by the lay mind. Legislation in reference thereto 
is proposed to almost every Legislature in Massachusetts and 
elsewhere. The absolute futility of it if passed, apparent 
to those who believe its effect to be as herein indicated, has 
led to an opinion by some that it belongs to that class of 
bills proposed often to give certain persons the chance to 
appear to struggle in the interest of certain portions of our 
community, when the real purpose is their own political 
advantage; or to politically injure those who the proposers 
of such legislation know will and must resist it, because they 
believe it to be absolutely worthless. Thus often is it made 
to appear that one who has deeply at heart the interests of 
that portion of and all the community is opposing measures 
offered in behalf of those interests, while the mere self- 
seeker is praised for his efforts. 

The committee makes absolutely no insinuations against 
the introducer of this bill, whom they know to be an upright 
gentleman, who must have had different beliefs as to its 
possible effects than those herein expressed. 

The committee, believing that this bill would not change 
the law, recommend that it be not enacted. 
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House, No. 403. 
House, No. 403, seeks to create in certain lines of business 
therein mentioned an enforced partnership between the own- 
ers of the business conducted and the property therein used 
and those who work for such owners. The classes of business 
in which this bill would introduce such partnerships are 
those wherein the Commonwealth has undertaken super- 
vision of the corporations and the conduct of the business 
done by them, and in some cases specifically and in others 
in effect to limit the profits that may be made by such corpo- 
rations. There is no reason why persons who sell labor or 
property to such a corporation at an agreed price should 
share in profits if they are made nor in losses if they occur, 
nor in one more than in the other, and surely not in the 
one if not in the other. Parties conducting business, if they 
believe it will benefit the service or increase its efficiency and 
the interest of those working in the business, may hold out 
additional reward for more earnest service; but to enforce 
additional compensation to those in the employ of a corpora- 
tion for the rendering of just such service as has been spe- 
cifically, agreed to be rendered in any given period, just 
because the business has in that period been fortunate or 
prosperous, when they did not share in the losses which 
occurred in the prior period, or are not to share in the mis- 
fortune which may come in the next period, is absolutely 
repugnant to all equitable ideas of partnership. Much better 
the line of supervision pursued by the Commonwealth, of 
preventing extraordinary profits being earned by such public- 
service corporations. Tour committee found no public 
demand for nor interest in this legislation, and make no 
recommendations concerning the same. 

House, No. 765. 

House, No. 765, provides that " In all cases where the 
issue to be tried is negligence, or where an issue of negli- 
gence is to be tried, the degree of negligence shall be for the 
jury to determine." 

The enactment of this bill would not affect the rights or 
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relations between employers and employees, nor would it 
affect the trial of causes wherein those rights and relations are 
material to the issue. Where in the trial of causes the rights 
of parties depend upon the question whether one party or 
the other has been negligent, or upon the question of how 
negligent they have been, the question whether they have 
been so negligent is a question for the jury. Whether the 
evidence will, as a matter of law, warrant a verdict, cannot 
be left to the jury. 

We do not recommend the passage of the bill. 

House, No. 766. 

House, No. 766, provides that in all cases where the court 
sets aside the verdict of a jury, the reasons and grounds for 
so doing shall be set forth in writing by the court. These 
provisions are in no sense confined to the relations between 
employer and employee, which was intended to be the scope 
of the committee's investigations, but is one of general appli- 
cation in the trials of all causes. However, inasmuch as it 
was specifically referred to the committee, we report our opin- 
ions as to it. There is no difficulty, wrong or hardship in the 
trials of causes calling for legislation in reference tb the set- 
ting aside of verdicts. If the court sets aside a verdict of a 
jury, the party to the cause in whose favor the verdict was 
rendered, if he can assign any possible reason why the verdict 
should stand, any legal phase of the evidence which in law 
warranted the verdict rendered, can have the action of the 
judge in setting aside the verdict corrected and the legality of 
the verdict established, as the law and practice now is. If 
there were any difficulty in the practice in courts along this 
line, this bill would afford no remedy. Why are verdicts set 
aside ? Because they are not warranted by the evidence ; and 
this would be the reason given by the court for setting them 
aside. What good would it do to have that reason assigned 
in writing ? None, as it seems to the committee. 

We therefore recommend that the bill be not enacted. 
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House, No. 773. 

House, No. 773, provides in its first section that where an 
employee is injured, he or his representative shall have the 
right to enter the premises wherein he was employed, and 
examine into the cause of the injury; and if this right is 
denied, he may recover, whatever the evidence as to the cause 
of the injury. In its second section it provides that, if the 
injury results from a defect in the ways, works or machinery, 
the employer must stop using such machinery until oppor- 
tunity for the examination is given, with similar penalties for 
refusal. 

We cannot recommend the passage of this bill. It leaves 
an opening for unauthorized persons, pretending to act in 
behalf of the injured employees, to demand admission to 
the place of employment; and the right of entry must be 
granted by the employer, or great risk be run in the refusal. 
The examination might be prolonged, and great inconven- 
ience suffered, and yet the party making such examination 
might be an interloper, and another party applying later 
with authority would have to be admitted also for the same 
reason. If anything is done along this line, it should be 
in the form of a law authorizing justices of the Superior 
Court to grant to persons showing just cause and good faith 
an order for the examination desired. 

The second section of the bill would be, in our opinion, 
absolutely unjustified. It makes possible the shutting down 
of an entire plant and the loss of employment to many op- 
eratives, in case of a trifling injury on some machine which 
is the key to the whole establishment. It is easily conceiv- 
able that an electric-light plant, supplying the needs of an 
entire city, might, through some accident, be compelled to 
shut down and a city be left in darkness until this examina- 
tion had been made. The question as to whether the ways, 
works and machinery were defective or not is a question 
to be decided on trial, and not presumed ; and to make pos- 
sible great losses to employer and many employees and great 
inconvenience to the public by such legislation would be 
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thoroughly bad policy, and entirely unjustified by any evi- 
dence presented to your committee. 

We therefore recommend the passage of the following 
act: — 

An Act to Safeguard the Interests of Injured Employees. 

1 Any justice of the superior court may, upon petition setting 

2 forth in ordinary language that the servant or employee of a 

3 certain firm, person, corporation or association has been injured 

4 in the course of his employment, through some defect in the 

5 ways, works or machinery owned or used by the employer, and 

6 that it is necessary in order to safeguard the interests of the 

7 injured person that an examination of the ways, works or ma- 

8 chinery through whose defect the injury occurred should be made, 

9 grant an order directing the employer or person in control of 

10 said ways, works or machinery to permit the person named in 

11 said order to make such examination, under such conditions as 

12 shall be set forth in the order. 

WILLIAM H. FEIKEE. 
WILLIAM OTIS FAXON. 
WILLIAM W. CLAEKE. 
WILLIAM TUKTLE. 
ELMEE C. POTTEE. 
CHAELES D. B. FISK. 
WILLIAM E. WEEKS. 
THOMAS PATTISOK 
SAMUEL EOSS. 

daniel J. Mcdonald. 

FEANCIS J. FENNELLY. 
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TO REGULATE HOUKS OF LABOR ON STREET 
RAILWAYS. 



The proposed legislation is comprised in two bills, House, 
No. 238 and House, No. 366. These bills seek to amend the 
present law, i.e., section 22 of chapter 106 of the Revised 
Laws, which reads in part as follows : — 

A day's work for all conductors, drivers and motormen who are 
employed by or on behalf of a street railway company shall not 
exceed ten hours, and shall be so arranged by the employer that it 
may be performed within twelve consecutive hours. . . . 

These bills propose to change the number of hours from 
ten to nine for a day's work, and makes the performance of 
it within eleven instead of twelve hours. 

To establish by law the length of a work day for any class 
of men in any occupation is primarily an ethical and sec- 
ondarily a practical question ; it must be determined whether 
the physical, mental or moral condition of men in any trade, 
business or occupation demands legislative action of this 
kind ; whether such a reduction of the hours of labor would 
mean a corresponding decrease in wages; how such a reduc- 
tion of hours would affect the public; whether the corpora- 
tion might be so embarrassed that lack of adequate accommo- 
dation and improvements would result. 

The committee recognizes the inevitable approach of a 
universal eight-hour day. That day has been established 
in the various departments of the nation, the State, the 
county, city and town. The public-service corporation, re- 
ceiving special privileges from the State, would naturally be 
the next to adopt a shorter work day. 

The hours which men may work cannot be limited by law. 
It is unconstitutional. The proposed law, recognizing this 
principle, does not purpose to so limit them, but does pur- 
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pose to limit the hours which certain corporations shall re- 
quire men to work. 

The only ground on which it would be lawful to limit the 
hours which men in such service should be allowed to work 
is that of public safety, and no case was made, showing that 
public safety requires that the hours should be so limited. 
Testimony has been received that accidents occur because of 
long hours which the motormen work. The instances are very 
isolated, and there is no evidence, nor can it be believed, that 
any accident has happened because the motorman had only 
twelve consecutive hours in a day for rest and recreation. A 
conclusion that public safety requires, or would be increased, 
by a reduction in the hours beyond the present law, is un- 
warranted. If the present law is obeyed, no danger to 
public safety will be experienced, and little fault will be 
found. 

In favor of these bills several gentlemen appeared, who 
advocated the change, and a card was presented, issued by 
the Boston Elevated Railway Company, which, by signing, 
any conductor or motorman who desired to work beyond the 
legal time limit could do so, and for all such extra time they 
received additional compensation. 

Since the signing of this card legalized their working out- 
side the time specified in the statutes, the same methods could 
be pursued in any event. 

The fact is, that the desire to earn more than a day's pay 
instigates men to work overtime. 

Under the proposed bills the men are to be allowed to 
work, if they desire, and the company, while the service 
required it, will find men who are willing to work the hours 
required in the service. 

To limit the hours of labor on the ground that public 
safety required it when public safety did not require it, 
or when it was not shown that it did require it, would be 
absolute injustice, both to the street railway companies and 
to the men in the employ. In this service, as in all others, 
the requirements of the service and the willingness of the 
men to labor will determine the hours of labor ; and the State 
should not interfere with the freedom of either party as to 



X908.] HOUSE — No. 1190. 89 

the hours of labor, unless public safety or the general wel- 
fare of the community requires it. 

The committee therefore does not recommend that legis- 
lation compelling a shorter day be enacted, and no legislation 
short of actual compulsion would affect the hours of labor 
in this class of service. ' 

WILLIAM H. FEIKEE. 

WILLIAM O. FAXON. 

WILLIAM TURTLE. 

ELMER C. POTTER. 

CHARLES D. B. FISK. 

WILLIAM E. WEEKS. 

THOMAS PATTISON. 
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SUPPLEMENTARY REPORT AS TO HOURS OF 
LABOR ON STREET RAILWAYS. 



The history of labor legislation shows that the employer 
has always been reluctant to reduce the hours of labor of 
his employee, and has only done so when the associated 
efforts of his employees made refusal no longer possible. 
When machinery was first used in industrial enterprises, 
the day's work was from sunrise to sunset, because the ma- 
chinery could not be operated longer, on account of the 
absence of artificial light When illuminating gas was dis- 
covered, machinery was introduced extensively, and man was 
compelled to work as long as tired nature would permit. 
Innumerable accidents and the slaughter of men and women 
became so shocking that an agitation was started for a shorter 
day. It was met with bitter opposition on the part of the 
manufacturers, who contended that it was inviting bank- 
ruptcy and ruin. Space does not permit a history of the 
struggle which gradually resulted in the reduction of the 
hours of labor from fourteen to sixteen hours a day to twelve, 
from twelve to ten, and finally from ten to the eight-hour 
day which generally prevails throughout this Commonwealth 
to-day. Few if any manufacturers could be found at this 
time who would return to the old conditions, and fewer still 
who would have the hardihood to argue that the demand 
for shorter hours has not justified itself. 

In any reduction of the hours of the work day it seems 
wise that the Commonwealth and the cities should first try 
the experiment, as being best able to bear the burden, if this 
be a burden. After the Commonwealth and municipalities, 
the public-service corporations should surely follow. Pub- 
lic-service corporations owe much to the public. They are 
given invaluable franchises at their inception, and their 
very life depends on public patronage. Their first and last 
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consideration should be for the comfort, the convenience and 
the welfare of the public. Their employees are part of the 
public, and part of the power that created and gave them 
their existence. Public-service employees, therefore, are not 
on a plane with the workman of an individual or a private 
corporation. They are entitled as of right to the best hours, 
the best wages and the best conditions, consistent with the 
successful operation of the business in which they are en- 
gaged. And yet we find street railway employees work 
longer hours than almost any other workman, and when they 
ask for a shorter work day they are met with the same altru- 
istic arguments that have been advanced since the beginning 
of the agitation for better conditions for the wage earner. 

It is contended that the pay of the street railway employee 
will be reduced. This same argument was used when the 
first demand for a shorter week day was made; yet wages 
in all industries have been increasing constantly since. It 
is said that the companies will find it impossible to arrange 
the schedules so that the men may work a full day. The 
same thing was said when a day of ten hours in twelve was 
asked, only to be refuted as soon as the law went into opera- 
tion. In the struggle to compel street railways to equip their 
cars with vestibules dire disaster was predicted if a law to 
that effect was ever enacted. The law was passed, however, 
and it seems unnecessary to state the result. 

It is not the duty of the legislator to concern himself about 
the detailed working of the law, so long as he is convinced 
that it is practical. The actual operation of the law can be 
safely let alone, with the assurance that it will work itself 
out satisfactorily as to wages, schedule and other details. 

Street railway men formerly worked sixteen and eighteen 
hours a day, and there was evidence before our committee 
that in some instances, even now, a man's work was not com- 
pleted within eighteen hours. This legislation will impose 
no burden on street railways which is not already borne by 
almost every other occupation. Since the • eight-hour day 
has become the established policy of the Commonwealth, the 
only question in this case can be one of feasibility. If 
the small contractor, the manufacturer, the merchant and the 
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quarryman can successfully conduct their respective affairs 
on an eight-hour basis, there appears no reason why street 
railways should not do the same. 

We know that among the working classes men have become, 
more temperate by reason of more leisure; that with added 
leisure has come mental and moral improvement, more of 
the companionship of children and wives, and more of the 
sunshine and joy of life. Inasmuch as it seems that noth- 
ing but good can result from such legislation, we recommend 
the passage of the following bill : — 

An Act relative to the Hours of Labor for Conductors and 
motormen employed by street railway companies. 

Be it enacted, etc., as follows: 

1 Section 1. Chapter four hundred sixty-three of the acts of 

2 the year nineteen hundred six is hereby amended by striking out 

3 section ninety-five and inserting in place thereof the following: 

4 — Section 95. A day's work for all conductors and motormen 

5 who are employed by or on behalf of a street railway company 

6 shall not exceed nine hours, and shall be so arranged by the 

7 employer that it shall be performed within eleven consecutive 

8 hours. No officer or agent of any such company shall require 

9 from said employees more than nine hours' work for a day's 

10 labor; threat of loss of employment or threat to obstruct or pre- 

11 vent the obtaining of employment by the employees, or threat 

12 to refrain from employing an employee in the future, shall be 

13 considered coercion and "requiring" within the meaning of this 

14 section; but on legal holidays, on Sundays, and in case of acci- 

15 dent or unavoidable delay, extra labor may be performed for 

16 extra compensation. A street railway company which fails or 

17 neglects to comply with the provisions of this section shall be 

18 punished by a fine of not less than twenty-five or more than one 
19' hundred dollars for each offence. The provisions of this section 

20 shall not affect written contracts existing upon the date of the 

21 passage of this act. 

1 Section 2. This act shall take effect upon its passage. 

william w. claeke. 
samuel ross, 
daniel j. Mcdonald, 
feancis j. fennelly. 



1908.] HOUSE — No. 1190. 9a 



RESOLUTIONS REGARDING EDWARD S. COHEN, 
D. D. DRISCOLL AND AETHUR M. HUDDELL. 



The committee desires to express its sympathy for the 
family of Edward Cohen, the late lamented president of 
the State Branch American Federation of Labor, who was 
shot to death by an irresponsible maniac in the anteroom of 
the Executive Chamber at a time when the. committee wa& 
holding an executive session in its room on the floor below. 
It notes with pleasure that Secretary-Treasurer D. D. Dris- 
coll, who was the victim of the same maniac, is now out of 
danger, and records its gratification that Arthur M. Huddell 
most fortunately escaped serious injury. 

All three of these gentlemen took a most important part 
in the hearings before the committee, and were foremost in 
advocating the passage of certain labor measures, and untiring 
in their efforts to furnish the committee with information 
as to conditions which seemed to them to call for legislative- 
relief. Their presentation of labor's cause was able, and the 
manner of it always courteous. 

The committee unanimously voted that this resolution be 
incorporated in its report, and that copies of the same be- 
sent to the family of the late Edward Cohen, to Mr. D. D- 
Driscoll and Mr. Arthur M. Huddell. 

william h. feiker. 
william otis faxon, 
william w. clarke, 
william turtle, 
elmer c. potter, 
charles d. b. fisk. 
william e. weeks, 
thomas pattison. 
samuel ross, 
daniel j. Mcdonald, 
francis j. fennelly. 
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APPENDIX. 



Andrews Westgatt Company v. Local Assembly 1552, K. of L. 

Decree. 

This cause came on to be heard upon the plaintiff's motion for a 
temporary injunction, and after due hearing of counsel in considera- 
tion thereof it is ordered and adjudged that an injunction issue pen- 
dente lite, to remain in force until further order of this court or some 
justice thereof, restraining the following respondents, namely, A. E.. 
Maynard, Thomas O'Donnell, Benjamin Waldman, Edward Holli- 
wood, Walter Anderson, Arthur Anderson, Carl Anderson, Charles 
Lynch, George Bettes, Joseph Park, B. Dick, William La Point, Abra- 
ham La Point and Winton Murphy, and each and every one of them, 
their agents and servants, from interfering with the petitioner's 
business by patrolling the streets and other approaches to or in the 
vicinity of the premises occupied by the petitioner, a factory in the 
city of Everett, for the purpose of preventing any person or persons 
who now are or may hereafter be in its employment, or desirous of 
entering the same, from entering it or continuing in it; or by ob- 
structing or interfering with such persons or any others in entering 
or leaving the petitioner's said premises; or by intimidating by 
threats or otherwise any person or persons who now are or may 
hereafter be in the employment of the petitioner, or desirous of 
entering the same, from entering it or continuing in it; or by any 
scheme or conspiracy among themselves or with others, organized 
for the purpose of annoying, hindering, interfering with or pre- 
venting any person or persons who now are or may hereafter be in 
the employment of the plaintiff, or desirous of entering it or from 
continuing therein. 

By the court, Feb. 27, 1906. 
3620 Equity, 1906. 



Napier Motor Company v. Local No. 264, International Associa- 
tion of Machinists, et al. 

Ad Interim Injunction. 
And you are hereby notified to appear before some one of the 
justices of this court at the equity session, and show cause why in- 
junction should not issue as prayed for in said bill of complaint; 
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and in the mean time and until such hearing, you, the said re- 
spondents, and each of you, your agents, your attorneys and coun- 
sellors and each and every one of them are strictly enjoined and 
commanded to desist and refrain from patrolling the streets or 
premises in front of or near the complainant's manufactory or sales 
room; from detaining, threatening, assaulting, intimidating or in 
any way attempting to intimidate the complainant's employees; 
and from any way interfering with the conduct of business by the 
complainant as now carried on, or conducted by it ; and from annoy- 
ing, hindering or preventing any person or persons who now are 
or may hereafter become employees of the complainant, or desirous 
of becoming such, from entering into any contract relations with it, 
or interfering with such person or persons in entering or leaving 
the complainant's said premises; and from conspiring or contriving, 
by threats or intimidations, to annoy, hinder, threaten with or 
prevent any person or persons, firms or corporations from entering 
into business relations with said complainant or from continuing 
therein. 

March 1, 1906. Interlocutory decree, continuing ad interim in- 
junction. 
3645 Equity, 1906. 



Jacob Lewitzky et als. v. The Independent Rag Workers of 
Massachusetts et als. 

Interlocutory Decree for Injunction. 

This cause came on to be heard at this sitting upon the return of 
an order of notice to show cause why an injunction should not be 
issued as prayed for in the bill of complaint as amended ; and there- 
upon, after hearing counsel for each of the parties, on consideration 
thereof it is ordered and decreed that the defendants and each of 
them, their agents, servants, officers, attorneys and counsellors, be 
enjoined until the further order of the court from patrolling the 
streets in front of or near the place of business of the plaintiffs in 
Chelsea; and from intimidating, annoying, hindering or preventing 
any person or persons who now are or may hereafter become em- 
ployees of the plaintiffs from entering into any contract relations 
with them, or to deprive thereof; and from in any way annoying, 
threatening, obstructing or interfering with such persons or any 
others in entering or leaving the premises of plaintiff; and from 
threatening or in any way intimidating persons desirous of entering 
the employ of plaintiffs from so entering it; and from injuring or 
interfering in any way with the said plaintiffs in the conduct of 
their business. 

By the court, June 21, 1906. 
3886 Equity, 1906. 
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Sampson & Mubdock Company v. Boston Typographical Union 

et al. 

Decree for Injunction. 

This cause came on to be heard on the return of an order of 
notice to show cause why injunction should not issue; and after hear- 
ing the testimony of witnesses and the arguments of counsel, on con- 
sideration thereof it is ordered, adjudged and decreed that a writ of 
temporary injunction issue, enjoining and restraining the individual 
respondents, individually and as officers and members of the Boston 
Typographical Union, No. 13, their agents and servants, from inter- 
fering with the plaintiff's business by printing, publishing or cir- 
culating, or causing to be printed, published or circulated, a certain 
paper or circular purporting to be signed "Boston Typographical 
Union, by Thomas M. Nolan," and entitled " Boston City Directory," 
a copy whereof is annexed to the bill of complaint; or any other 
paper, circular or printed matter intended or designed to deprive the 
plaintiff of customers, or to prevent persons or corporations desirous 
of entering into contracts or other business relations with the 
plaintiff from so doing; said injunction to continue until further 
order of the court. 

By the court, April 13, 1906. 
3736 Equity, 1906. 

Circular referred to in bill of complaint is as follows : " Organized 
labor does not patronize unfair publication; fair-minded business 
men will not. The Boston City Directory for 1906 is unfair." 



John Miller and William Miller v. Frederick J. Kneeland et al. 
Writ of Injunction. 
We, therefore, in consideration of the premises, do strictly enjoin 
and command you, the said respondents, and each of you and all and 
every the persons before named, to desist and refrain from wilfully 
and unlawfully intimidating and preventing persons from remaining 
and entering the employment of the complainants; and from wil- 
fully and unlawfully intimidating and threatening the customers of 
the complainants and the business of said customers if such customers 
continue and trade with the complainants; and from posting false, 
malicious and libelous placards, signs, notices and posters of and 
concerning the complainants, and designed to prevent the public and 
the persons from doing business with the complainants, and their 
customers from continuing their trade and business relations with 
the complainants ; and from distributing malicious and libelous cards 
and hand-bills; and from driving through the public streets of the 
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city of Boston a wagon upon which is displayed such false, malicious 
and libelous signs; and from standing and continuing to stand out, 
near and concerning such places of business of the complainants; 
and from patrolling the same and from intercepting the persons and 
customers entering the place of business of said complainant, until 
the further order of our said court or some justice thereof. 

Aug. 1, 1900. 
232 Equity. 



American Woolen Company v. The Weavers Union et ah 
Writ of Injunction. 

We, therefore, in consideration of the premises, do strictly enjoin 
and command you, the said respondents, and each of you and all and 
every the persons before named, to desist and refrain from patrolling 
the streets in front of or near the mills of the said complainant, and 
from detaining, threatening, assaulting, intimidating or in any way 
attempting to intimidate the employees of said complainant; and 
from in any way interfering with the conduct of business by the 
complainant as now carried on and conducted by it; and from 
annoying, hindering or preventing any person or persons who now 
are or may hereafter become employees of said complainant^ or de- 
sirous of becoming such, from entering into any contract relations 
with it or to deprive it thereof. And you are further enjoined and 
commanded to desist and refrain from attempting by threats or in- 
timidations to prevent said employees or any of them, or such 
persons as may desire to become employees, from securing food or 
lodging in the town of Plymouth; and from conspiring or con- 
triving, by threats or intimidations, to annoy, hinder, interfere with 
or prevent any person or persons, firms or corporations from enter- 
ing into business relations with said complainant or from continuing 
therein, until the further order of our said court or some justice 
thereof. 

June 3, 1902. 
825 Equity. 



Massachusetts Breweries Company v. McCarthy et dl. 
Decree enjoining Defendants. 
This cause came on to be heard upon the report of the master, by 
whom all said causes were said to be heard together, upon the 
plaintiff's motion or temporary injunction, argued by counsel; and 
thereupon, in consideration thereof, it is ordered, adjudged and de- 
creed that until the further order of this court the defendants and 
each of them and the members of the said organization or union, 
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their and each of their committees, members, associates, agents and 
servants, be and they each are hereby enjoined and restrained : — 

1. From injuring, molesting or hindering, by any threats, or in- 
timidations or by any kind of coercion, any person now in the 
employment of either of the plaintiffs from remaining in such 
employment; and from hindering, by any threat or intimidation or 
any kind of coercion, any person who may desire to enter into the 
employment of either of the plaintiffs. 

2. From injuring or molesting, by any threat or intimidation or 
by any kind of coercion, any person, firm or corporation who have 
been or desire to be the customers of either of the plaintiffs from 
continuing to be such customers, or in any way interfering in the 
business of any such customers with the view or purpose of pre- 
venting or hindering such person, firm or corporation in the sale of 
beer made by the plaintiff or either of them. 

3. From publishing, circulating or exhibiting any card or notice 
like or similar in purport or effect to Exhibit No. 1, referred to in 
the masters' report; and from maintaining such cards or notices by 
which the goods of the plaintiff have been sold; or by representing 
or causing to be represented to the public, or to dealers in beer, 
that the beer made by the plaintiffs is "unfair," and from intim- 
idating or hindering or molesting any person in the purchase of 
such beer. 

By the court, Aug. 20, 1902. 
893 Equity. 

The first exhibit in these papers is entitled, " Replying to state- 
ment made by the master brewers. Reference is made to the circular 
letter dated May 24, 1902, issued by the master brewers of Boston. 
Statements therein refuted." 



R. S. Brine v. Brotherhood Teamsters et al. 
Writ of Injunction. 
We, therefore, in consideration of the premises, do strictly enjoin 
and command you, the said respondents, and each of you and all and 
every person before named, to desist and refrain from patrolling 
the sidewalks or streets in front or in vicinity of the premises 
occupied or used by the complainant in its business; and from 
assaulting the complainant's officers, employees or drivers, or in any 
way interfering with the conduct of business by the complainant as 
now carried on and conducted by it, in the public streets or other- 
wise; and from intimidating, by threats or with physical force or 
violence, any of its drivers or employees, or any person or persons 
who now are or may hereafter be in its employment, or desirous of 
entering the same, from entering or continuing in it; or by obstruct- 
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ing or interfering with such persons or any others in entering or 
leaving complainant's premises, or in complainant's management of 
its business, or the performance by the complainant's employees of 
their work; or by any scheme or conspiracy among themselves or 
with others, organized for the purpose of annoying, hindering, inter- 
fering with or preventing any person or persons who now are or may 
hereafter be in the employment of the complainant, or desirous of 
entering the same, from entering it or from continuing therein; or 
from conspiring or continuing, by threats or intimidations, to pre- 
vent any person or persons, firms or corporations from doing busi- 
ness with the complainant. This injunction to continue in force until 
Jan. 27, 1902. 

By the court, Jan. 24, 1902. 
658 Equity. 



Fifty-ninth Congress, First Session. 

H. R. 18446. 

[Pearre Bill.] 

In the House of Representatives, April 20, 1906. 

Mr. Pearre (by request) introduced the following bill; which was 
referred to the Committee on Judiciary and ordered to be printed. 

A Bill to regulate the Issuance of Restraining Orders and 
Injunctions and Procedure thereon, and to limit the Mean- 
ing of " Conspiracy " in Certain Cases. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress Assembled, That no restraining 
order or injunction shall be granted by any court of the United 
States, or a judge or the judges thereof, in any case between an em- 
ployer and an employee or between employers and employees, or be- 
tween employees, or between persons, or between persons employed 
to labor and persons seeking employment as laborers, or be- 
tween persons seeking employment as laborers, or involving or 
growing out of a dispute concerning terms or conditions of 
employment unless necessary to prevent irreparable injury to 
property or to a property right of the party making the applica- 
tion, for which injury there is no adequate remedy at law, and such 
property or property right must be particularly described in the 
application, which must be in writing and sworn to by the appli- 
cant or by his, her, or its agent or attorney. And for the purposes 
of this act no mere right to continue the relation of employer and 
employee or to assume or create such relation with any particular 
person or persons, or at all, or to carry on business of any particular 
kind or at any particular place, or at all, shall be construed, held, 
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considered, or treated as property or as constituting a property 
right. 

Sec. 2. That in cases arising in the courts of the United States 
or coming before said courts, or before any judge or the judges 
thereof, no agreement between two or more persons concerning the 
terms or conditions of employment of labor, or the assumption or 
creation, or termination of any relation between employer or em- 
ployee, or concerning any act or thing to be done or not to be done 
with reference to or involving or growing out of a labor dispute shall 
constitute a conspiracy or other criminal offense or be punished or 
prosecuted as such unless the act or thing agreed to be done or not 
to be done would be unlawful if done by a single individual, nor 
shall the entering into or the carrying out of any such agreement be 
restrained or enjoined unless such act or thing agreed to be done 
would be subject to be restrained or enjoined under the provisions, 
limitations, and definition contained in the first section of this act. 

Sec. 3. That all Acts and parts of Acts in conflict with the provi- 
sions of this Act are hereby repealed. 



Issue of Injunctions. 

For the purpose of establishing how generally injunctions were 
issued correspondence was had, and personal visits were made to 
many of the county seats throughout the Commonwealth. Outside 
Suffolk and Essex counties, it cannot be said that the petitions for 
injunctions are very numerous. The inquiry was made as to the 
issues during the last six years. The reports from clerks are sum- 
marized below : — 

Barnstable County. — None ever issued in the county. 

Bristol County. — Relative to the number and character of in- 
junctions in labor matters issued from our court within six years, 
would say that so far as we have been able to ascertain no such 
injunctions have been granted by either the Supreme Judicial Court 
or the Superior Court in this county during said period. 

Dukes County. — In the last six years I find docket entry of but 
four, and in neither of those was the " temporary " injunction made 
permanent. 

Essex County. — The following cases have been before the 
courts : — 

J. H. Home & Sons Company v. J. T. Bradley et als. No. 2001 
of January, 1907. 

E. T. Reynolds et ali v. United Brotherhood of Carpenters et als. 
Pending. Eq. 116. 

W. J. Young Machinery Company v. Machinists Union No. 471 
et als. Pending. Eq. 117. 

Essex Machine Company v. same. Pending. Eq. 118. 
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Boston Machine Works Company et ali v. same. Pending. Eq. 144. 

Eug. A. Hennessey et al. v. John Delaney et als. Pending. Eq. 
232. 

Ipswich Mills v. Charles Andros, S. J. C. 1139. Pending. 

Walton & Logan Company v. I. Boynton Armstrong et als. No. 
2565 of 1904. 

Patrick J. Harney et ali v. same. No. 2566 of 1904. 

Daniel A. Donovan et ah v. same. No. 2567 of 1904. 

Thomas Corcoran et ali v. same. No. 2568 of 1907. 

George W. Herrick et ali v. same. No. 2569 of 1906. 

George E. Nicholson Company v. same. No, 2570 of 1906. 

Walter H. Tuttle et al v. same. No. 2571 of 1906. 

Arthur E. Gloyd v. same. No. 2572 of 1906. 

Henry S. Morse et al v. same. No. 2573 of 1906. 

Watson Shoe Company v. same. No. 2574 of 1906. 

Briggs Carriage Company v. The Local No. 27, International Car- 
riage and Wagon Workers Union. No. 2576 of 1903. 

James H. Hassett et al v. same. No. 2577 of 1903. 

William H. Hume et al v. same. No. 2578 of 1903. 

George Walker et al. v. same. No. 2579 of 1903. 

Samuel R. Bailey et al. v. same. No. 2580 of 1903. 

Lambert Hollander v. same. No. 2581 of 1903. 

Thomas C. Miller et al. v. same. No. 2582 of 1903. 

Charles N. Dennett et al v. same. No. 2583 of 1903. 

James Neal et al. v. same. No. 2584 of 1903. 

James Drummond v. same. No. 2585 of 1903. 

Francis S. Merrill v. same. No. 2586 of 1903. 

Biddle & Smart Co. v. same. No. 2587 of 1903. 

In the Home, Reynolds, Walton & Logan, Harney and Donovan 
cases, injunctions, either temporary or permanent, were issued. 

Franklin County. — During the past ten years we have had no 
injunction in any proceeding relating to labor questions. I much 
doubt if ever there has been filed in our county a bill dealing with a 
labor difficulty. 

Hampden County. — There have been filed in the Superior Court 
of this county six bills in equity since the year 1900, in which the 
complainants have sought relief by securing injunctions. 

The first case was finished in the year 1900, — the case of Paul J. 
Plant, president, et als., v. Henry K. Woods, president, et als., in 
which the complainants prayed for an injunction enjoining and re- 
straining the respondents from interfering with the plaintiffs' asso- 
ciation, or from intimidating by threats or otherwise any person or 
persons or corporation who are employing or may hereafter employ 
or desire to employ any of the members of the plaintiff association. 
No injunction issued in this case, but after a full hearing in the 
Superior Court and a decree in favor of the plaintiffs, upon an 
appeal by the defendants to the Supreme Judicial Court, that court 
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handed down a rescript in favor of the plaintiffs. The case is fully 
reported in the Massachusetts reports. 

The other cases are: Chapman Valve Manufacturing Company v. 
John P. O'Connell et als.; Bausch & Harris Machine Tool Company 
v. John M. Hannon et als.; Holyoke Machine Company v. Wm. T. 
Prendergast et als.; J. Stevens Arms and Tool Company v. John H. 
Gilmartin et als.; and National Blank Book Company v. Max Hoff- 
mann et als. 

In all of these cases except Holyoke Machine Company v. Wm. T. 
Prendergast et als. the plaintiffs secured injunctions enjoining and 
restraining the defendants from interfering with the plaintiff's busi- 
ness by patrolling the sidewalk or street in front of or in the vicinity 
of the premises occupied by the plaintiff, for the purpose of pre- 
venting any person or persons who are now or who may hereafter 
be in its employment, or desirous of entering into and continuing 
in the same; or by obstructing or interfering with such persons, 
or any others, in entering or leaving the plaintiff's said premises; 
or by intimidating, by threats, threatening gestures or otherwise, any 
person or persons who are now or who may hereafter be in the 
employment of the plaintiff, or desirous of entering into or con- 
tinuing in the same, from entering in or continuing in the same; or 
by any conspiracy among themselves or with others, organized for 
the purpose of annoying, hindering, interfering with or preventing 
any person or persons who are now or may hereafter be in the 
employment of the plaintiff, or desirous of entering the same, from 
entering or from continuing therein. 

Hampshire County. — We have in the last six years had twenty- 
eight injunctions filed; the majority are of the class typified by this 
one of which I enclose a copy. 

Middlesex County. — As to injunctions in labor matters issued from 
the courts in Middlesex, I can recall but one injunction issued from 
this county in labor matters. This case is No. 1627 in Equity, 
Superior Court, M. Frank Lucas et als. v. Martin Chivers et als. 
In this case injunction was issued June 5, 1907, against certain of the 
defendants named as members of carpenters' unions in Newton, 
Natick and Watertown, restraining them from interfering with the 
complainants' business, and from picketing or patrolling streets and 
from inducing any person or persons from making contracts with the 
complainants. 

Nantucket County. — We do not have any injunctions from this 
court. We have issued none in fifteen years. 

Norfolk County. — Not more than three such injunctions have been 
issued in this county during the past six years, and these three cases, 
all of which were begun in 1906 and injunctions issued in that year, 
are as follows, the numbers being the numbers on the Superior Court 
docket : — 

No. 4220. J. Stearns Cushing v. Samuel Brown et al. (Norwood 
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Typographical Union.) Bill filed Feb. 7, 1906; injunction issued 
Feb. 12, 1906. 

No. 4268. J. Stearns Cushing v. International Typographical 
Union et ah Bill filed March 17, 1906; injunction issued March 
22, 1906. 

No. 4393. Cochrane Manufacturing Company v. Tapestry Weav- 
ers Union No. 529. Bill filed June 13, 1906; injunction issued July 
3, 1906. 

Worcester County. — During the period of six years there have 
been only four or five such cases. These four or five were brought 
at the same time, in November, 1904, by owners of foundries in 
Worcester, against the Moulders Union. These cases came before 
the courts on two or three occasions on questions of law; the cases 
were never tried on their merits, and were disposed of by agreement 
of counsel dismissing the bills in November, 1906. 

Memorandum Master Builders Association, in re Strikes, 
1902-1907. 
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National Blank Book Company v. Max Hoffman et als. 
Writ of Injunction. 

We, therefore, in consideration of the premises, do strictly enjoin 
and command you, the said respondents, and all and every the per- 
sons before named, to desist and refrain from patrolling or picket- 
ing in front of or near the plaintiff's place of business or factory, or 
alongside of plaintiff's employees as they come from or go to their 
work in the plaintiff's place of business or factory, and from using 
indecent language and opprobrious epithets to plaintiff's employees; 
from detaining, threatening, assaulting, intimidating, or in any way 
attempting to intimidate, the plaintiff's employees; from persuading 
or attempting to persuade such of plaintiff's employees or any of 
them who are now under a contract of employment to break such 
contract and leave the employ of plaintiff, or in any way interfering 
with the conduct of the business of plaintiff as now carried on and 
conducted by it; and from annoying, hindering or preventing any 
person or persons who now are or may hereafter become employees 
or the plaintiff from entering into any contract relations with it, or 
to deprive plaintiff of its rights under any such contract relations; 
or from entering into, joining or continuing in any scheme, con- 
spiracy or combination one with another or with any other person or 
persons with a view of injuring or interfering with the plaintiff in 
the conduct of its business, or annoy, hinder or intimidate such per- 
sons as may be desirous of entering into plaintiff's employ from so 
entering, and from annoying, hindering, threatening or in any way 
intimidating such intending persons in pursuance of such scheme, 
combination or conspiracy, or from obstructing or interfering with 
such persons or any other in entering or leaving the plaintiff's prem- 
ises, until the further order of our said court or some justice thereof. 

July 3, 1907. 
3971 Equity. 
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